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Trump victory opens door for industry changes
Regulatory Updates
Thursday, November 10, 2016

With a surprise victory for PresidentElect Donald Trump and the Republicanled Congress, the door
has been opened for changes to industry regulations that many haven’t thought about since before
the Consumer Financial Protection Bureau was established. It leaves us all with questions such as:
How will the CFPB look going forward? Who will be its next director?
The results sent a shock wave through the world markets as people watched the election transpire
from around the globe. Many are hopeful, however, that this shock will be shortlived and the
markets will stabilize.
“The first thing I think we are going to see is hopefully a collective sigh of relief that this is all over and
hopefully see a little bit more movement as we end the year,” said Monica Gilroy, managing partner,
Gilroy Bailey Trumble LLC. “Hopefully we will see more people feeling better about buying more
investment properties or people maybe being willing to go ahead and refinance.”
She noted that people have been waiting to make these decisions, not sure about what they should
be doing and that everything feels like it has been put on hold.
In terms of making these types of decisions, the public will still have to wait until December to see
whether the Fed will increase interest rates, as previously anticipated.
“I think that although most people thought there was going to be an increase in the rates in
December, I think the Fed has shown us that it is incredibly patient and that, in light of the market
turmoil, I would expect the Fed not to change the rates in December,” said Roy Kaufmann, Of
Counsel, Jackson & Campbell, P.C.
“I think they might actually increase the rates,” said Brian Thompson, senior associate, Jackson &
Campbell, P.C. and presidentelect of the DC Land Title Association. “I think the market is going to
recover fairly soon. Last night we saw it go far down, but I think once America comes to grips with
what is going on, [it won’t be] as bad as Brexit, which was a complete economic change for them. So
I do see interest rates going up in December, personally, but I think it also depends on if the markets
do recover pretty quickly.”
In many conversations about the election, the PHH v. CFPB case was front and center. In the case,
which many expect to eventually go before a U.S. Supreme Court that currently has a vacant seat,
the District of Columbia Circuit Court of Appeals found the singledirector structure of the bureau to
be unconstitutionally structured. Knowing that any potential nominee could be the deciding vote,
some have said Trump’s Supreme Court nomination could have a significant impact.
“I think he brings in a [Justice Antonin Scalia] on to have a counterbalance, so you have someone
who is far left, someone who is far right and everyone else is in the middle and that creates a
balance of dichotomies in the court,” said Marx Sterbcow, managing attorney at the Sterbcow Law
Group. “The Supreme Court [nomination] is going to be critical for PHH, and how PHH goes, so goes
the bureau.”
Gilroy agreed that Trump is likely to pick someone more Scalialike than Hillary Clinton would have.
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“Assume that he is going to be picking someone who is more Scalialike, more strict in interpretation,
very conservative,” she said. “That can get a significant pushback from Congress. It’s [also] a
situation where I think we may have some of those justices, like Ruth Bader Ginsberg, try to hang on
a little bit, see if she can hang on for two more years to see if the House or Senate can change such
that a new nomination would be able to get through Senate confirmation.”
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Gilroy also said she wasn’t surprised that the D.C. Circuit held that the CPFB’s structure was
unconstitutional. Gilroy said she thinks we may see attempts by a conservative Congress trying to
chip away at the powers.
Kaufmann agreed, stating: “With a Trump presidency, we are certainly going to see a scaleback of
the federal role in housing. We are going to see a pretty consorted effort to reform Freddie and
Fannie. I think a signal of this was Trump’s discussion about taking student loans, for example, out of
the government’s hands and privatizing it again. I think that foreshadows what we are going to see
as far as other lending mechanisms.”
He and Thompson both also said they anticipate a complete review of regulations.
“In any Republican administration, especially with a Republicancontrolled Congress, you are going
to see some regulatory pullback,” Thompson said. “I think the question here is, how well does Mr.
Trump get along with members of Congress?”
Art Davis of the, Washington D.C. Representative, American Escrow Association agreed and
wondered what kind of regulatory review would occur and how any such review could impact future
policy decisions.
Regardless of whether the U.S. Supreme Court does look at the case, or whether it leans liberal or
conservative if it does, the PHH case opened the door for Trump to shake up the structure of the
CFPB, as well as examine its regulations.
In the case, the circuit court stated, “To remedy the constitutional flaw, we follow the Supreme Court’s
precedents, including Free Enterprise Fund, and simply sever the statute’s unconstitutional forcause
provision from the remainder of the statute. Here, that targeted remedy will not affect the ongoing
operations of the CFPB. With the forcause provision severed, the president now will have the power
to remove the director at will, and to supervise and direct the director. The CFPB therefore will
continue to operate and to perform its many duties, but will do so as an executive agency akin to
other executive agencies headed by a single person, such as the Department of Justice and the
Department of the Treasury. Those executive agencies have traditionally been headed by a single
person precisely because the agency head operates within the Executive Branch chain of command
under the supervision and direction of the president. The president is a check on and accountable for
the actions of those executive agencies, and the president now will be a check on and accountable
for the actions of the CFPB as well.”
This opens the door for CFPB Director Richard Cordray to be replaced in January with someone who
is more aligned to Trump’s goals for the bureau.
“I think we are going to see a shakeup,” Thompson said. “Who that person ends up being, and from
what industry, is up in the air. You really don’t know what he is going to do as he makes his
appointments, but I definitely see a shakeup there.”
Davis also said this is going to be a significant issue and speculated that the CFPB could be
reinvented at the leadership level to consist of a threeperson panel.
“Because the whole concept of a single director, as PHH pointed out, was so contrary to what [the
typical distribution of power was], that logically should be subject to a statutory fix to bring in a
concept of a three or more person panel to make policy decisions, instead of a single director,” he
said.
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