Rule 5.7 — Remonsibi]ities Regarding !éaw-Re]aged Services

() A lawyer shail be subiject to the Rules of Professioné] Conduct with respect to
the provision of law-related services, as defined i_n paracraph (b). if the law-related

services are provided:

, (1) by the lawyer in circumstances that are not distinet from the lawyer’s
provision of lepal services to clients: or :

(2) in other circumstances by an entity controlled by the lawver
individually or with others if the lawver fails to take reasonable measures to assure that a
- person obtaining the law-related services knows that the services are not legal services
and that the protections of the client-lawyer relationship do not exist. '

- (b) Theterm ﬁ}aw%;a{ed—ﬁepéeeﬁilaw—related services denotes services that
might reasonably be performed in conjunction with and in substance are related to the
provision of lepal services. and that are not prohibited as unauthorized practice of law

when nrovided by a nonlawver.

mmen

[11 When a lawver performs law-related services or controls an organization that
does so, there exists the potential for ethical problems. Principal among these is the
possibility that the nersori for whom the law-related services are performed fails to

understand that the services may not cany with them the protections normally afforded as

part of the client-lawyer relationship. The recipient of the law-related services may
_expect, for example, that the protection of client confidences, prohibitions against
representation of persons with conflicting interests. and obligations of a lawver to
maintain professional indenen_dence apply to the provision of law-related services when

that may not be the case.

121 Rule 5.7 applies to the provision of law-related services by a lawyer even
when the lawyer does not provide any lepal services to the person for whom the law-
rmed.and whether the law-related services are performed

" through a law finn or a separate entity. The Rrule identifies the circumstances in which

all of the Rules of Professional Conduct apply to the provision of law-telated services.

Fven when those circumstances do not exist, however, the conduct of a lawver involved
_in the provision of law-related services is subject to those Rules that apply generally to

lawver conduct, regardless of whether the conduct involves the D_rovisi()n of legal

services. See. e.Z., Rule 8.4,

131 When_law-relafed services are provided by a lawver under circumstances that
are not distinct from the lawver’s provision of legal services to clients. the lawvyer in -
providing the law-related services must adhere to the requirements of the Rules of
Professional Conduct as provided in paragraph (a)(1). Even when the law-related and
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legal services are provided in circumsiances that are distingt from each other, for example
through separate entities or different suppori staff within the law finn, the Rules of

Professional Conduct apply 1o the lawyer as provided in parapraph (a)(2) unless the
lawver takes reasonable measures to assure that the recipient of the law-related services

knows thai the services are not legal services and that the protections of the client-lawyer
relationship do not apply. '

[4]_Law-related services also may be provided through an entity that is distinet -
from that through which the lawver provides legal services. 1f the lawver individuallv or
with others has control of such an entity’s operations, the Rrule requires the lawver 1o
take reasonable measures 10 assure that each person using the services of the entity knows
that the services provided by the entity are not legal services and that the Rules of

Professional Conduct that relate to the client-lawyer relationship do not 'agglx. A

- lawyer’s contro! of an entity extends to the ability 1o direct its operation. Whether a

lawver has such control will depend upon the circumstances of the particular case.

[5] When a client-lawver relationship exists with a person who is referred by a
lawyer to a separate law-related service entity controlled by the lawver, individually or

with others. the lawyer must comply with Rule 1.8(a),
61 In taking the reasonable measures referred to in parapraph (a)(2) to assure that

a person_using law-related services undersiands the practical effect or significance of the
mapplicability of the Rules of Professional Conduct, the lawver shou]d-communicat_e to
the person receiving the law-related services, in a manner sufficient to assure that the

person understands the significance of the fact, that the relationship of the person to the

business entity will not be a client-lawver relationship. The communication should be
made before entening inlg an agreement for provision of or providing law-related

services. and preferably should be in writing.'

71 The burden is upon the lawver to show that the lawver has taken reasonable
measures under the circummstances to communicate the desired understanding. For

instance, a sophisticated user of law-related services, such as a publicly held corporation,

. may 1e gg;;e a lesser exg]anatlon than someone unaccustomed to making distinctions

between legal services and law-related services, such as an individual seeking tax advice .-

from a Jawver-accountant or investigative services in connection with a lawsuit.

[8] Regardless of the sophistication of potential recipients of law-related services,
a lawyer should take spécia] care to keep separate the provision of law-related and legal
services in order to minimize the rigk that the recipient will assume that the ]ag-re]atéd
services are legal services. The risk of such confusion is especiallv acute when the -
lawver renders both types of services with respect to the same matter, Under some
circumstances the lepal and law-related services may be so closelv entwined that they
cannol be distinguished each other. and ihe requirement of disclosure and

_consultation imposed by paragraph (a)(2) of the Riule cannot be met. In such a case a

lawver will be responsible for assuring that both the lawver’s conduct and. to the extent
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' lawyeis’ engaging in the delivery of law-related services. Examples of Jaw-related

required by Rule 5.3, that of nonlawyer em lovees in the distinct entity that the la
controls complies in all respects with the Rules of Professional Conduct.

[91 A broad range of economiic and other interests of clients may be served by

services include providing title insurance. financial planning, accounting, trust services,
. real estate coumseling, legislative lobbving, economic analysis, social work,
psychological counseling, tax-gregarationi and patent, medical or environmental ‘
consulting. : : : : N

[10] When a lawver is obliged to accord the recipients of such services the

. Q rotections of those Rules that apply to the client-lawyer relationship, the lawver must
 take special care to heed the proscriptions of the Rules addressing conflict of interest
(Rules 1.7 through 1.11, especially Rules 1. 7(b}{2)-(4) and 1.8(a) and.(e)). and to

scrupulousty adhere to the requirernents of Rule 1.6 relating to disclosure and use of

confidential information. See alsp Comment [26]to Rule 1.7. The promotion of the Jaw-

.related services must also in all respects comply with Rule 7.1, dea]mg with. adveglsmg '
arid solicitation. In that regard, lawyers should take special care to 1dentlg the . '

obligations that mav be imposed as a result of a jurisdiction’s decisional law. Ru]e 1 8

addresses a lawvyer’s provision of non-law- re]ated services to a chent,

[11] When the full protections of all of the Ru!es of Professional Conduct do not

apply te the provision of law-related services, principles of law external to the Rules, for
example, the law of principal and agent, povern the legal duties owed to those recerving
the services. Those other Iegal principles mavy establish a different degree of protection

for the Tect 1ent with res ect to conﬁdentlah of information conﬂlcts f interest and

' grgv-idéd by any other Rrule, including but not limited to Rule 8.4, which prohibits,

among other things. conduct involving dishonesty or fraud whether or not the lawver

. engages in such conduct in connection with the rendering of law-related services.
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Rule 1.8 — Conflict of Interest: MM

(a) A lawyer shall not enter into a business transaction with a client or knowingly
'acqulre an ownershlp, possessory, security, or other pecumary interest adverse to a client
unless:

. (1) The transaction and terms on which the lawyer acquires the interest
are fair and reasonable to the client and are fully disclosed and transmitted in wrltmg to
the client in a manner which can be reasonably understood by the client;

(2) The client is given a reasonable opportunity to seek the advice of
- independent counsel in the transaction; and

3 T-he chent gives informed éonsents in writing thereto,

(b) A lawyer shall not prepare an instrament giving the lawyer or a person related
to the lawyer ; 5 ; any substantial gift from a client,
including a testamentary gift, except where the client1s related to the donee. For-
purposes of this paragraph, related persons include a spouse, child, grandchild, parent
grandparent or other relative or 1nd1v1dua1 with whom the lawyer or the client maintains a -

close familial relationship. o

(c) Prior to the conclusion of representdtion of a client, a lawyer shall not make .
or negotiate an agreement giving the lawyer literary or media rights-to a portrayal or
account based in substantial part on information relating to the representation.

(d) While representing a client in connection with contemplated or pénding
litigation or administrative proceedings, a lawyer shall not advance or guarantee financial
assistance to the clent, except that a lawyer may pay or otherwise provide:

(1) The expenses of litigation or administrative proceedings, including
court costs, expenses of mvestigation, expenses or medical examination, costs of
obtaining and presenting evidence; and

(2) Other financial assistance which is reasonably necessary to permit the
client to institute or maintain the litigation or administi'ative proceedings. -

: (e} A Iawyer shall not accept compensatmn for representlng a client from one
other than the client unless:

(1) The client gives informed consents after consultation;

(2) There is no interference with the Jawyer’s independence of
professional judgment or with the client-lawyer relationShip; and

(3) Information relating to representatmn of a client 1s protected as
reqmred by Rule 1.6. :
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(f) A lawyer who represents two o1 more clients shall not participaie in making
an aggregate settlement of the claims ef for or against the clients, or in a criminal case an
apgregated agreement as 10 guilty or nole-centendere-nolo contendere pleas, unless each
client gives informed consents in a writing sipned by the client after consultation,
including disclosure of the existence and nature of all the clajms or pleas involved and of

the participation of each person in the settiement.-
(g) A lawyer shall not:

(lj Make an agreement prospectively lin’;iting_ the lawyer’s liability to a
client for malpractice; or ' ‘ *

 (2) Settle a claim forsuch-Yability-or potential claim for malpractice
arising out of the lawyer’s past conduct with ar unrepresented client or former client
watheut firstadvisiagunless that person is.advised in writing thatindependent

: fepfeseﬁﬁcaheaﬂ-appfepﬁa%eﬂf the desirability of seekinp the advice of independent legal

counsel and is given a reasonable opportunity to do 50 In connection therewith.

(h) A lawyer related to another lawyer as parent, child, sibling, or spouse shall
not represent a client in a representation directly adverse o a person who the lawyer
knows is represented by the other Jawyer except upon informed consent by the client after
consultation regarding the relationship. ' : :

() A lawyer may acquire and enforce a lien granted by law to secure the lawyer’s
fees or expenses, but a Jawyer shall not impose a lien upon any part of a client’s files,
except upon the lawyer’s own waork product, and then only to the extent that the work
product has not been paid for. This work product exception shall not apply when the
client has become unable to pay, or when withholding the lawyer’s work product would
present a significant risk to the client of irreparable harm.. :

(i) While lawyers are associated in a fitm, a prohibition in the forepoing

_ paragraphs (a) through (g)-and (i) that applies to any one of them shall apply to all of

them.

COMMENT

Transactions Between Client and Lawyer -

- [i] ,A,s_a_geﬁer-a}-paﬂelple,—aﬁ—ﬁaﬂﬁﬂeﬁeﬁs- A lawyer’s legal _Skil! and t;ainiﬁg'
together with the relations hip_of trust and confidence between clientandlawyer sheuld

o Fair and rasconable-te o cheant In mieh raneactions-a-rey e brandanandent caneal
bedarane-FeadonRgoltro e TRt HIEad FaRsacHoOR - FRYIeYW by it cpehotin oot

or financial transaction with a'client, for example, a loan or sales transaction or a jawyer -

“investment on behalf of a client. The requirements of paragraph (a) must be met even

when the transactions is not clogely related to the subject matter of the representation, as
when a lawver drafiing a will for a client leamns that the client needs mone unrelated

expenses and offers to make a Joan to the client. The rule applies to lawyers engaged in
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.the sale of goods or services related to the Dractlce of law, for example, the sale of title
insurance or investment services to the existing clients of the lawver’s legal practice. See
Rule 5.7. It also applies to lawyers purchasing property from estates they represent. It
does not apply to ordinary fee arranpements between client and lawyer, which are

" soverned by Rule 1.5, although the requirements.of this rule must be met when the
lawver accepts an interest in the client’s business or other non-monetary property as
payment of all or part of a fee. In addition, the rule does not apply to standard
commercial transactions between the lawyer and the client for products and services that
the client generally markets 10 others; for example, banking or brokerage services,
medical services, products manufactured or distributed by the client, and utility services..
In such transactions, the lawyer has no advantage in dealing with the client, and the
restnctlons in paragraph (a) are unnecessary and Imprachcab]e

[2] The client’s consent need not be an actual or électronic signature but must be
in written or electronic form and show the client’s assent to the terms communicated by
the lawver, e.o.. a return electronic mail. When necessary, the lawyer should discuss both

the material risks of the proposed tragsactlon! mcludmg any risk presented by the

]aﬂer s involvement, and the existence of reasonablg available alternatives and, where
appropriate, should explain that the client may wish to seek the advice of independent

counsel,

131 The sk to a client is greatest when the client expects the lawyer to represent
" the client in the transaction itself or when the lawyer’s financial interest otherwise poses a
sicnificant risk that the lawyer’s representation of the client will be adversely affected by
the lawver’s financial interest in the transaction. Iere the lawvyer’s role reguires that the
lawver must complv not only with the requirements of paragraph (a), but also with the
requirernents of Rule 1.7. Under that rile, the lawyer must disclose the risks associated
with the Jawyer’s dual role as both lepal adviser and participant in the transaction, such as

the risk that the lawyer will structure the transaction or give legal advice in a way that
favors the lawver’s interests at the expense of the client. Moreover, the lawver must

obtain the client’s informed consent. For the definition of “informed consent,” see Rule
1.0(e). In some cases, the lawver’s interest may be sich that Rule 1.7 will nreclude the

- Jawver from seekimg the client’s consent to the fransaction.

‘

141 The fact that the client was independently represented in the transaction is

relevant in determining whether the ag;eemegt was fair and reasonable to the chegt, as
@m@;@%

[25] A lawyer may accept agift froma client, if the transaction meets general
standards of faimess. For example, a simple gift such as a present given at a holiday or
as a token of appreciation is permitted. 1f effectuation of 2 substantial gift requires
preparing a legal instrument such as a will or conveyance, however, the client should be
advised by the lawyer to obtain the detached advice that another lawyer can provide.
‘Paragraph (b) recognizes an exceptmn where the client 15 a relatlve of the donee orthe.
gxﬁ is not substantial.
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[36] This rule does not prevent-alawyer from-entering-inte-a-contingent-free

b
ofRule-1-5¢¢) prohibit a lawver from seeking 1o have the Jlawyer or a pariner or associate
of the lawver named as executor of the client’s estate or to another potentially lucrative
fiduciary position. Nevertheless, such appoinimenis-will be subject 10 the general
conflict of interest provision in Rule 1.7 when there is a significant rigk that the lawver’s
interest in obtaining the appointment will adversely affect the lawyer’s independent
professional judgment in advising the chent concerning the choice of an executor or other
fiduciary, In obtaining the client’s informed consent to the conflict, the lawyer should
advise the clent concerning ihe nature and extent of the lawver’s financial interest in the

appointment, as we]l as the availability of ahernaiive candidates for the position.

[Z] This P:rule does not prevent a lawyer from entenng into a contingent fee |
arrangement with a client in a civil case, if the arrangement satisfies all the reqmremenls
of Rule 1. S(C)

therary Rights

48] An agreement by which a lawyer acquires literary or media rights
concerning the conduct of the representation creates a conflict between the interests of
the client and the personal interests of the Jawyer. Measures that might otherwise be
taken in the representation of the chient may detract from the publication value of an
account of the representation. Paragraph (c) does not prohibit a lJawyer representing a -

- client in a transaction concermng literary property from.agreeing that the lawyer’s fee -
shall consist of a share in ownership in the property, if the arrangement confonns to Rule .
1.5. :

»

Paying Certain thlgatmn Costs and Cllent Expenses

[5@ Hlstoncally, under the Code of Professional Resp0n51b111ty, Jawyers could
only advance the costs of litigation. The client remained ulitmately responsible, and was
required to pay such costs even if the client Jost the case. That rule was modified by this
court in 1980 in an amendment to DR 5-103(B) that climinated the requirement that the
client remain ultimately liable for costs of litigation, even if the litigation was
unsuccessfil. The provisions of Rule 1.8(d) embrace the result of the 1980 modification,
but go further by providing that a lawyer may also pay certain éxpenses of a client that
are not litigation expenses. Thus, under Rule 1.8(d), a lawyer may. pay medical or living
expenses of a client to the extent necessary to permit the client to continue the litigation:
The payment of these additional expenses is limited tothose strictly necessary to sustain -
the client during the litigation, such as medical expenses and minimum living expenses.
The purpose of permitting such payments is to avoid situations in which a client is
~ compelled by exigent financial circumstances to settle a claim on unfavorable terms in

- order to receive the immediate proceeds of settlement. This provision does not permit
lawyers to “bid” for clients by offering financial payments beyond those munimum
payments necessary to sustain the client until the litigation is completed. Regardless of
‘the types of payments involved, assuming such payments are proper under Rule 1.8(d),
client reimbursement of the lawyer is not required. However, no Jawyer is'required to
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pay litigation or other costs to a client. The Rrule merely permits such payments to be
made without reqmrmg relmbursement by the client.

Person Paying for Lawyer’s Services

[610] Lawvers are frequently asked to represent a client under circumstances in
which a third person will compensate the lawyer, in whole or in part. The third person
* micht be a relative or friend, an indemnitor (such as a Hability insurance company} or a
co-client {such as a corporation sued along with one or more of its emplovees). Because
third-party pavers frequently have interests that differ from those of the client. including
interests in minimizing the amount spent on the representation and in learning how the
representation is progressing, lawvers are prohibited from accepting or continning such
representations unless the lawyer determines that there will be no interference with the
Jawyer’s independent professional judpment and.there is informed consent from the
client. In some circumstances, such as the relationship among insured, insurer, and
 defense counsel, substantive law regarding the role of the third-party paver mav affect the
applicability of this rule. Paragraph (e} requires disclosure of the fact that the lawyer’s
services are being paid for by a third party Such an arrangement must alse conform to
the requirements of Rule 1.6 conceming confidentiality and Rule 1.7 concerning conflict
of interest. Where the client is a class, consent may be obtained on behalf of the class by
court-supervised procedure._See also Rule 5.4(c) (prohibiting interference with a
lawver’s professional judgment by one who recommends, employs or pays the lawver to
render legal services for another). The requirements of Rule 1.8(e)1) do not apply to
lawvers appoinied to represent indigent criminal defendants whose fees are paid.under
the Criminal Justice Act or anv similar statute or rule. -

'| 11] Sometimes, it will be sufficient for the lawyer to obtain the client’s informed -
consent regarding the fact of the payment and the identity of the third-party payer. If,

however. the fee arrangement creates a conflict of interest for the lawver, then the lawyer
must comply with Rule 1.7.- The lawyer must also conform to the requirements of Rule
1.6 concerning confidentiality. Under Rule 1.7(b)(4), a conflict of interest exists if there -
is a significant risk that the lawyer’s representation will be adversely affected by the
lawver’s own interest in the fee arrangement or by the lawyer’s responsibilities to the
third-party naver (for example, when the third-party payer is a co-client). Under Rule -

the 1 er may accept or continue the re entation with the i ed consent

each affected client, unless the conflict is non-consentable under Rule 1.7(a).
Agoregate Settlement

[12] Differencesin willingness to make or aceept an offer of settlement are
among the risks of common representation of multipie clients by a single lawyer. Under
Rule 1.7. this is one of the risks that should be discussed before undertaking the
representation, as part of the process of gobtaining the clients’ informed consent, In
addition, Rule 1 2(a) protects each client’s right to have the final say in deciding whether

fo accegt or reject an offer of seitlement and in deciding whether to enter a guilty or H-&]-G
nolo contendere plea in a criminal case. The rule stated in paragra
this rule js a corollary of both Rules 1.7 and 1.2(a), and provides that, before any
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settlement offer or plea barpain is made or accepted on behalf of multiple clients, the
Jawyer must inform each of them aboul all the malerial terms of the seftlement, including
what the other clients will receive or pay if the setilement or plea offer is accepted,
Tawvers representing a class of plaintiffs or defendants, or those proceeding derivatively,
must comply with applicable rules regulating notification of class members,
comnpensalion of class counsel, and other procedural requirements designed to ensure
adequate protection of the entire class.

[13]_Aereements prospeciively limiting a lawyer’s liability for malpractice are
prohibited because they are likely to undermine competent and dilipent representation.
Also. manv clienis are unable to evaluate the desirabilitv of making such an apreement
before a dispute has arisen. Rule 1.8(g) does not, however, prohibit a lawver from
enterine into an agreement with the client 1o arbitrate legal malpractice claims. to the
extent that such an agreement is valid and enforceable and the client is fully informed of
the scope and effect of the agreement. Nor does the rule prohibil an apreement in
accordance with Rule 1.2 that defines the scope of the regrésematiom although a

~ definition of scope that makes the obligations of representation illusory will amount to an
attempt to limit liability.

114] Aereements settling a claim or potential claim for malpractice arising out of
the lawver’s past conduct are not prohibited by Rule 1.8(g). Neveriheless. in view of the
daneer that the lawver will take unfair advantage of an unrepresented client or a former
client. the lawver must first advise such a person in writing of the appropriateness of '
independent representation in connection with such a settlernent. In addition, the lawyer
must give the client or former client a reasonable opportunity to find and consuli '
indenendent counsel. Settlement of a potential claim most ofien will occur in the context
of the resolution of an actual dispute between the attorney and the client, whether
concerning the claim itself or a dispute concerning fees. The rule does not authorize the -
lawver to solicit 2 blanket release from the client as a routine incident of the conclusion

‘ of the legal representation.

[#15} Paragraph (h) applies to related lawyers wheo are in different firms. Related
lawyers in the same firm are governed by Rules 1.7, 1.5, and 1.10. Pursuant to the
prov1310ns of Rule 1.8(j) 138, the disqualification stated in paragraph (h) is personal and
is not imputed to members of firms with whom the lawyers are associated. Since each of
the related lawyers is subject to paragraph (h), the effect 1s to. require the mformed
consent of all materially affected clients. Romantic relationships between lawyers may
create conflicts of interest under Rule 1.7(b)(4), likewise requiring informed consent of

[816] The substantive law of the District of Columbia has long permitted Jawyers
to assert and enforce liens against the property of clients. See, e.g., Redevelopment Land
Agency v. Dowdey, 618 A.2d 153, 159-60 (D.C. 1992), and cases cited therein. Whether
a lawyer has a lien on money or property belonging to a client is generally a matter of
substantive law as to which the ethics rules take no position. Exceptions to what the -
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common law might otherwise permit are made with respect to contingént fees and
retaining liens. See See, respectively, Rule 1.5(c) and Rule 1.8(3).

19171 Rule 1.16(d) requires a lawyer to surrender papers and property to which
the client is entitled when representation of the client terminates. Paragraph (i) of this
Rrule states a narrow exception to Rule 1.16(d): a lawyer may retain anything the law

petmits — including property — except for files. As to files, a lawyer may retain only the

lawyer’s own work product, and then only if the client has not paid for the work.
However, if the client has paid for the work product, the client is entitled to receive it,
even if the client has not previously seen or received a copy of the work product.
Furthermore, the lawyer may not retain the work product for which the client has not
.paid, if the client has become unable to pay or if withholding the work product might
irreparably harm the client’s interest. : : : o

[+018] Under Rule 1.16(d), for example, a lawyer wonld be required to return all
papers received from a client, such as birth certificates, wills, tax returns, or “preen
cards.” Rule 1.8(j) does not permit retention of such papers to secure payment of any fee
due. Only the lawyer’s own work product — results of factual investigations, legal
research and analysis, and similar materials generated by the lawyer’s own effort — could
be retained. (The term “work product” as used mn paragraph (i) 1s limited to materials
falling within the “work product doctrine,” but includes any material generated by the
lawyer that would be protected under that doctrine whether or not created in connection
with pending or anticipated litigation.) And a lawyer could not withheld all of the work
product merely because a portion of the lawyer’s fees had not been paid.-

[4319] There are situations in which withholding the work product would not be
permissible because of irreparable harm to the client. The possibility of involuntary
incarceration or criminal conviction constitutes one category of irreparable harm. The
realistic possibility that a client might irretrievably lose a significant nght or become
subject to a significant liability because of the withholding of the work product
constitutes another category of irreparable harm. On the other hand, the mere fact that
the client might have to pay another lawyer to replicate the work product does not,
standing alone, constitute irreparable harm. These examples are merely indicative of the
meaning of the term “irreparable harm,” and are not exhaustive.

! I.ll = EB ]-1--

201 Under paragraph (i), a prohibition of conduct by an individual lawver in
naragraphs (2) through () and (i) applies also to all lawyers assocjated in a finm with the
personally prohibited lawyer. For example, one lawver in a firm may not epter intoa
business transaction with a client of another member of the firm without complying with
paragraph (a), even if the first lawyer is not personally involved in the representation of
the client. The prohibition set forth in paragraph ( h) is personal and is not applied to

associated Jawvers,
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[21].Concerns about personal relationships, including sexual relationships

between lawvers and clients are addressed in Comments [373-[39] 10 Rule 1.7
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