
taxpayers should be afforded flexible options for disclo-
sure, all of which may apply with respect to any single
transaction. The choice of approach should be up to the
taxpayer.

Codification of the economic substance doctrine has
left taxpayers and tax practitioners with many unan-
swered questions and significant anxiety about how to
protect against possible unwarranted challenges based
on these provisions. Although adequate disclosure is
only one of these questions, guidance on this topic is an
excellent opportunity for the government to demonstrate
its commitment to fair and reasonable implementation of
the doctrine and the new penalty. Adoption of the
suggestions in this article would go a long way toward
moderating the severity of this potential 40 percent strict
liability penalty.

Collection Issues? Taxpayers Take
The Fast Track to Tax Court

By Nancy Ortmeyer Kuhn

IRS Collections Procedures

The IRS has a long history of aggressive tax collection
actions. Revenue officers were known to show up at a
taxpayer’s residence, wait for the taxpayer (or family
member) to drive home, and then confiscate the keys to
the car while handing the taxpayer a copy of the notice of
federal tax levy. The taxpayer was legally entitled to
receive a copy of the notice 30 days prior, but there were
no real guarantees and no practical options for the
taxpayer during that 30 days other than to pay the
amount the IRS alleged was due. The revenue officer then
drove away in the taxpayer’s car, generally auctioning it
off at a fraction of its fair market value for the purpose of
partial satisfaction of an alleged civil tax debt. Bank
accounts were routinely seized, leaving families with few
options. The taxpayer had no opportunity for an appeal
before the seizure of property. In short, the taxpayer had
no right to due process before losing the property. The
Supreme Court regularly affirmed that a postdeprivation
hearing was sufficient to satisfy due process concerns in
the tax collection arena.1

Through enactment of the Internal Revenue Service
Restructuring and Reform Act of 1998, Congress pro-
vided taxpayers with additional rights of due process
before seizure of property. The enactment of sections 6320
and 6330 established formal procedures designed to
ensure due process when the IRS seeks to collect taxes by
lien or levy.2 These statutory provisions were enacted

1See United States v. National Bank of Commerce, 472 U.S. 713,
721 (1985); Phillips v. Commissioner, 283 U.S. 589, 596-597 (1931).
(‘‘Where only property rights are involved, mere postponement
of the judicial enquiry is not a denial of due process, if the
opportunity given for the ultimate judicial determination of the
liability is adequate,’’ citing Springer v. United States, 102 U.S.
586, 593 (1880).)

2Internal Revenue Service Restructuring and Reform Act of
1998 (RRA ’98), P.L. 105-206, section 3401(b), 112 Stat. 747; S.

Nancy Ortmeyer Kuhn was an attorney-advisor at
the U.S. Tax Court for two years and a trial attorney
with the IRS Office of Chief Counsel for 10 years. She
is now with Jackson & Campbell PC, representing
taxpayers in a variety of collection due process cases.

In this article, Kuhn points out that taxpayers now
have the right to due process before seizure of prop-
erty in tax collection matters. However, the procedures
are complex and judicial review is limited, so there is
still room for improvement.

Copyright 2010 Nancy Ortmeyer Kuhn.
All rights reserved.

COMMENTARY / VIEWPOINTS

(Footnote continued on next page.)

982 TAX NOTES, August 30, 2010

(C
) T

ax A
nalysts 2010. A

ll rights reserved. T
ax A

nalysts does not claim
 copyright in any public dom

ain or third party content.



following more than a year of congressional investiga-
tions and hearings, which included highly publicized
criticisms of the collection methods used by the IRS.3

Under current law, when the IRS issues a notice of
intent to levy or a notice of federal tax lien, the taxpayer
has 30 days to file a request for a collection due process
hearing. A CDP notice properly sent by certified or
registered mail to the taxpayer’s last known address is
sufficient to start the 30-day period. Actual receipt by the
taxpayer is not a prerequisite to the validity of the CDP
notice.4 If the taxpayer fails to timely request a CDP
hearing within 30 days, she may then request an equiva-
lency hearing within one year of the date of the CDP
notice; however, there are no judicial rights beyond the
administrative equivalency hearing.5 If the taxpayer does
not request a CDP hearing, the notice of tax lien or notice
of intent to levy is effective and collection activities will
proceed without further ado.

To take the fast track to the Tax Court, the taxpayer
must timely request a CDP hearing. At that time, in most
situations, all civil collection activities cease.6 The IRS
offers a conference call as the format for the CDP hearing,
but if a face-to-face meeting is requested by the taxpayer,
the request should be granted and a meeting is generally
scheduled at an IRS office convenient to the taxpayer.
CDP hearings provide taxpayers with an independent
review by an impartial IRS Appeals officer. In this
manner, the CDP hearing provides due process rights to
a taxpayer before the collection action; however, no
official transcript or record is kept of the hearing. At the
CDP hearing the taxpayer has the statutory right to raise
any relevant issues regarding the underlying tax liability
if she has not previously been issued a statutory notice of
deficiency or otherwise been given the opportunity to
contest the liability. Also, the taxpayer may raise one or
more of the following issues at the hearing:

• appropriate spousal defenses;
• challenges to the appropriateness of collection ac-

tions; and
• offers of collection alternatives, which may include

the posting of a bond, the substitution of other
assets, an installment agreement, or an offer in
compromise.7

If IRS Appeals and the taxpayer are unable to come to
an agreement, the taxpayer is issued a ‘‘Notice of Deter-
mination Concerning Collection Action Under Section
6320 and/or 6330.’’ The taxpayer’s options are to pay the
amount at issue as stated in the notice or to take it
directly to the Tax Court and request judicial review. The
petition must be filed in the Tax Court within 30 days of
a determination.8

Before October 17, 2006, the taxpayer had the option of
filing a petition in federal district court if the Tax Court
did not have jurisdiction over the underlying tax liability,
for example, employment taxes. However, because of
jurisdictional confusion and inefficiencies, Congress
passed legislation granting the Tax Court jurisdiction
over the review of all CDP hearing matters. Section
6330(d)(1) was amended to provide for judicial review of
the CDP hearing exclusively by the Tax Court.9 During
judicial review, collection actions by the IRS will not
resume until a final decision is reached, whether by
settlement or published opinion, unless the underlying
tax liability is not at issue in the appeal and the court
determines that the IRS has shown good cause not to
suspend the levy.10

Section 6330(f) was amended and section 6330(h)
added in 2007.11 Together they provide that the IRS can
immediately proceed with a levy for employment taxes,
without providing due process to the taxpayer, if the levy
is a ‘‘disqualified employment tax levy,’’ that is, if the
taxpayer previously requested a CDP hearing for any
unpaid employment taxes arising in the most recent
two-year period before the beginning of the tax period
that is subject to the levy at issue. Thus, there is no right
to another CDP hearing before the levy action.12 Simi-
larly, there is no right to the CDP hearing if collection of
the tax is in jeopardy.13 Whether those actions by the IRS
violate an individual’s constitutional right to due process
is a matter of some debate. However, whether the IRS’s
mandate to collect taxes has been unduly hindered by the
CDP hearing system is also a matter of debate.

The Tax Court’s review of the notice of determination
is limited to issues that were properly raised in the
taxpayer’s CDP hearing, including challenges to the
underlying tax liability.14 In some situations, for example,

Rep. 105-174, at 67 (1998), 1998-3 C.B. 537, 603; Montgomery v.
Commissioner, 122 T.C. 1, 22 (2004), Doc 2004-1409, 2004 TNT
15-9.

3See William V. Roth Jr. and William H. Nixon, The Power to
Destroy (1999) (book by former chair of Senate Finance Commit-
tee containing anecdotes describing aggressive IRS collection
actions contributing to the personal ruin, and even suicide, of
taxpayers). See also Mesa Oil, Inc. v. United States, 86 AFTR 2d
2000-7312 (D. Colo. 2000), Doc 2001-115, 2000 TNT 248-76;
Montgomery, 122 T.C. at 12-15 (Laro, J., concurring) for discus-
sions of the legislative hearings and history.

4Reg. section 301.6320-1(a), Q&A-11; reg. section 301.6330-
1(a), Q&A-9.

5Reg. section 301-6330(i).
6Section 6330(e) (exceptions for jeopardy collections, state tax

refunds, and disqualified employment tax levies discussed
infra).

7Section 6330(c)(2)(A).

8Section 6330(c); section 6330(d).
9Pension Protection Act of 2006, P.L. 109-280, section 855(a),

120 Stat. 1019; see Lewis v. Commissioner, 128 T.C. 48, n.3 (2007),
Doc 2007-7925, 2007 TNT 61-15.

10Section 6330(e).
11P.L. 110-28, section 8243(a) and (b), effective for levies

served on or after September 22, 2007.
12See section 6330(h) for the definition of ‘‘disqualified em-

ployment tax levy.’’
13Section 6330(f).
14Reg. section 301.6330-1(f)(2), Q&A-F3; reg. section

301.6320-1(f)(2), Q&A-F3. Note that reg. section 301.6320-1(f)(2),
Q&A-F3, indicates that a notice of determination can be chal-
lenged in either the Tax Court or a federal district court.
However, the statute was amended by P.L. 109-432 in 2006 to
limit jurisdiction of most cases to the Tax Court. This regulation
section has not yet been amended to reflect the revised statutory
language.
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if the taxpayer has been provided with a notice of
deficiency, IRS Appeals will not consider the underlying
tax liability in the CDP hearing, but rather only collection
alternatives and some spousal issues. When the underly-
ing tax liability is not raised as an issue in the CDP
hearing, the Tax Court does not have jurisdiction to
consider the underlying tax issues, but rather only the
issues of collection and spousal defenses. The Tax Court
may review only issues that were originally raised in the
CDP hearing.15

Taxpayer Advocate Service: Report to Congress

The Taxpayer Advocate Service submits an annual
report to Congress, in part documenting the published
tax cases that are issued each year by the federal courts.
Year after year, the annual ‘‘Top Ten Most Litigated Issues
List’’ has CDP hearings as the No. 1 or No. 2 item. There
were 96 published CDP opinions in 2002, with growing
numbers through 2009.16 In 2007 the courts issued a
record 217 opinions on these issues. In 2009 the courts
issued at least 170 opinions, approximately 113 of which
were issued by the Tax Court. The appellate courts also
issued a large number, affirming many of the Tax Court
cases on appeal. The national taxpayer advocate has
concluded that this activity demonstrates ‘‘that the CDP
process serves an important function by providing tax-
payers with a forum to raise legitimate issues before the
IRS deprives them of property.’’17 Moreover, the pub-
lished opinions represent only the tip of the iceberg.
Many cases are resolved through negotiated settlements,
and other taxpayers do not pursue their case after filing
a petition with the court, resulting in dismissal of the
action.

Litigation Success Rate: A Misleading Number

Due in part to procedural complexity, the IRS prevails
approximately 90 percent of the time, based on published
cases, as indicated in the chart and as prominently
analyzed by the annual Taxpayer Advocate Service re-
ports. However, those numbers reflect only the small
number of cases that actually result in published opin-
ions. For example, from June 1, 2004, to May 31, 2005,
taxpayers filed 1,098 CDP cases in the Tax Court and 114

cases in U.S. district courts.18 During that same period,
there were 209 published opinions from the federal
courts, which means that approximately 83 percent of the
docketed cases were settled. Presumably, because the
settlement of a case indicates the taxpayer has agreed to
a resolution of the matter, a large percentage of taxpayers’
rights to due process have been satisfied and any IRS
mistakes or abuses have been corrected.

It is incumbent on taxpayers to carefully adhere to the
specific procedures set forth in the statutes,19 the exten-
sive Treasury regulations,20 and the even more extensive
case law that has developed because of these relatively
new due process rights and procedures. As indicated in
the chart above, if a case is not settled, the taxpayers have
little chance of prevailing.

However, the statistics reflected above must be quali-
fied by the much greater number of cases that are settled
before the need for a published written opinion. If the
settled cases are added to the case total, it puts the
percentage of cases decided in a published opinion for
the IRS at 15 percent instead of 89 percent. Admittedly,
these numbers are approximate since most cases are in
the judicial pipeline for more than 12 months, so the cases
decided by the courts in fiscal 2005 are likely cases that
were filed in prior years. Also, it is unknown how many
of the settled cases are split decisions or are settled in
favor of one of the parties to the case. Of the 1,212 cases
docketed in court in 2005, 185 cases (15.26 percent)
resulted in published opinions finding in favor of the IRS.
Of those 185 opinions, 22 were appellate decisions affirm-
ing the lower court opinion. Eighteen opinions (1.5
percent) were issued finding in favor of the taxpayer,
with one of those an appellate opinion. Six opinions (0.5
percent) resulted in a split decision between the IRS and
the taxpayer. Of the 1,212 cases, 1,003 (82.7 percent) were
settled outside of court, so there is no public record of the
resolution of the settled cases. Anecdotally, it is reported
that some cases are abandoned and not prosecuted by the
taxpayers, some cases are more traditional compromises
of liability, some cases are conceded by the government
when administrative error has resulted in the liabilities,
and some cases are eventually conceded by the taxpayer.

15See reg. section 301.6330-1(f)(2), Q&A-F5; Living Care Alter-
natives of Utica, Inc. v. United States, 411 F.3d 621 (6th Cir. 2005),
Doc 2005-12102, 2005 TNT 106-15.

16National Taxpayer Advocate, ‘‘2009 Annual Report to
Congress,’’ 403 (Dec. 31, 2009), Doc 2010-174, 2010 TNT 4-19.
(This list tracks only cases in which the court issued an opinion.)

17Id. at 418.

18Statistics were provided to the national taxpayer advocate
by the IRS Office of Chief Counsel. National Taxpayer Advocate,
‘‘2005 Annual Report to Congress,’’ 478 (Jan. 10, 2006), Doc
2006-556, 2006 TNT 9-26.

19Section 6330; section 6320.
20Reg. section 301.6320-1 et seq.; reg. section 301.6330-1 et

seq.

Published Court
Decisions 2003a 2004 2005 2006 2007 2008 2009

Decided for IRS 96% 95% 89% 90% 92% 90% 92%
Decided for Taxpayer 1% 4% 8% 8% 5% 8% 4%
Split Decision 3% 1% 3% 2% 3% 2% 4%
aThe fiscal years are from June 1 through May 31, with the year-end designated. This chart is taken from the national taxpayer
advocate’s ‘‘2009 Annual Report to Congress,’’ vol. 1, p. 423, available at http://www.irs.gov/pub/irs-utl/3_09_tas_arc_
vol_1_mli.pdf
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Although taxpayers have the option of paying the tax
liability and suing for a refund in district court or the
Court of Federal Claims,21 it is logical that most cases are
filed in the Tax Court before payment and before any
seizure of the taxpayer’s property. Unfortunately, a por-
tion of those cases involve tax protesters. Critics of the
system have been in favor of imposing more onerous
penalties to discourage the frivolous actions. Thus, in
2006 section 6702 was amended to impose a civil penalty
of $5,000 for some frivolous submissions, including a
frivolous request for a CDP hearing under sections 6320
and 6330.22 Section 6673 also applies to frivolous actions
brought in the Tax Court, and it imposes a penalty not to
exceed $25,000. In 2005, 35 published opinions involved
frivolous arguments made by taxpayers.23 In 2009 the
number of published cases in which taxpayers made
frivolous arguments dropped to 23, with most subject to
assertion of the section 6673 penalty.24

If the taxpayer’s request for a CDP hearing is timely,
the IRS is required to suspend collection actions through
the date of the CDP hearing and any subsequent appeals,
until 90 days following a final determination. However, if
the underlying tax liability is not at issue in the appeal
and the court determines that the IRS has shown good
cause not to suspend the levy, collection activities may
proceed.25 Also, if the request for a hearing is frivolous,
the IRS may treat the request as if it was not submitted,
and proceed with collection actions.26 Thus, any tax
protesters, assuming they are quickly identified as such,
would not have the benefit of the suspension of collection
actions.

Tax Court Jurisdiction Severely Limited
One frustration with these legislatively created rights

to due process is that the Tax Court has been granted only
limited jurisdiction through the enactment of sections
6320 and 6330, and only rarely can it review the under-
lying tax liability. In Montgomery v. Commissioner,27 the Tax
Court exhaustively reviewed its jurisdictional limits and
analyzed whether it can consider the underlying tax li-
ability when the taxpayers filed their joint return in which
they listed an amount of tax liability but did not pay the
self-assessed tax. In Montgomery, the IRS issued a notice of
intent to levy, and the taxpayers timely requested a CDP
hearing. The CDP hearing was held by telephone. Al-
though the taxpayers stated to the Appeals officer that
they would be filing an amended Form 1040 reflecting a

refund rather than a tax liability, the Appeals officer issued
a notice of determination reflecting the deficiency in tax
as stated on the originally filed return, without regard to
the delayed amended return. The amended return was
filed after the notice was received by the taxpayers. The
Tax Court analyzed whether a self-assessed tax liability
voluntarily reported on a tax return by a taxpayer can
nonetheless be considered by the court and further,
whether the court has jurisdiction to review the tax li-
ability, as reported on the amended return, to determine
which return correctly stated the tax liability. The court
cited section 6330(c)(2)(B), which provides the circum-
stances in which a taxpayer may challenge the existence
or amount of his underlying tax liability:

(B) Underlying liability: The person may also raise
at the hearing challenges to the existence or amount
of the underlying tax liability for any tax period if
the person did not receive any statutory notice of
deficiency for such tax liability or did not otherwise
have an opportunity to dispute such tax liability.
The majority Tax Court opinion considered the defi-

nition of ‘‘underlying tax liability,’’ in part by looking to
the definition of ‘‘deficiency’’ in section 6211, which
states:

the term deficiency means the amount by which the
tax imposed . . . exceeds the excess of the sum of the
amount shown as the tax by the taxpayer upon his
return, if a return was made by the taxpayer and an
amount was shown as the tax by the taxpayer
thereon, plus the amounts previously assessed (or
collected without assessment) as a deficiency, over
the amount of rebates made.
The court ultimately found that the taxpayers were

able to challenge the amount of the tax liability reported
on their original tax return, because they had not re-
ceived a notice of deficiency and had not otherwise had
an opportunity to dispute the tax liability at issue.

Hoyle v. Commissioner28 is another rare case in which
the Tax Court decided that it did have jurisdiction to
consider whether IRS administrative procedures were
followed, even though the taxpayer did not raise that
issue during the CDP hearing. The underlying issue was
whether IRS Appeals had mailed the notice of deficiency
to the taxpayer’s last known address in compliance with
section 6330(c)(1). The taxpayer challenged the tax defi-
ciencies during the CDP hearing, but the Appeals officer
refused to consider those issues, alleging that the tax-
payer had ‘‘received’’ a prior notice of deficiency and
thus previously had an opportunity to dispute the tax
deficiencies. The Tax Court held that the IRS had not used
the taxpayer’s last known address and had not produced
a mail receipt that could establish the presumption of
official regularity. Thus, the court remanded the case back
to IRS Appeals so that the underlying tax deficiencies
could be reviewed by IRS Appeals. Although not stated
in the opinion, the taxpayer would then have an oppor-
tunity for Tax Court review if a valid notice of deficiency
was ultimately issued to the taxpayer.

21The Court of Federal Claims and federal district courts
have concurrent jurisdiction over tax matters in which the tax
has been assessed and paid and the taxpayer has filed an
administrative claim for refund. Section 7422(a); 28 U.S.C.
section 1346(a)(1). See Flora v. United States, 362 U.S. 145 (1960).

22P.L. 109-432, section 407(a) amended by section 6702 to
include requests for hearings under sections 6320 and 6330. The
amendment also increased the penalty from $500 to $5,000.

23National Taxpayer Advocate, ‘‘2005 Report to Congress,’’
supra note 18, at 572-576 (Appendix 3, section 5).

24National Taxpayer Advocate, ‘‘2009 Report to Congress,’’
supra note 16, at 531-536 (Appendix 3).

25Section 6330(e)(1) and (2).
26Section 6330(g).
27122 T.C. 1 (2004), Doc 2004-1409, 2004 TNT 15-9. 28131 T.C. 197 (2008), Doc 2008-25463, 2008 TNT 234-9.
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Montgomery and Hoyle were the exception. In other
areas, the Tax Court’s jurisdiction is much more limited.
In Cleveland v. Commissioner,29 the courts reviewed juris-
dictional issues involving a taxpayer who filed Forms
W-4 claiming exempt status. The IRS filed a lock-in letter
with the employer to require withholding of tax. The
taxpayer filed a petition in Tax Court to initiate a CDP
hearing alleging that the IRS improperly increased the
withholding rate on his wages. The Tax Court dismissed
the petition for lack of subject matter jurisdiction, holding
that the lock-in letter was not an appealable notice of
determination and was not issued in conjunction with an
attempt to collect by levy. The Seventh Circuit affirmed,
holding that the jurisdiction of the Tax Court is limited
under section 7422. The appellate court held that the
lock-in letter was not a notice of determination, so the Tax
Court did not have jurisdiction to consider the case.30

In Lewis v. Commissioner,31 the taxpayer filed his return
late; however, he paid the tax reported on his late-filed
return. The IRS assessed penalties for the late filing and
late payment, which the taxpayer contested. He was
given the opportunity for an Appeals conference, at
which time he requested that the penalties be abated. His
request was denied, and the IRS turned the matter over to
collections. IRS collections issued a notice of intent to
levy, and the taxpayer timely filed Form 12153, ‘‘Request
for a Collection Due Process Hearing.’’ The IRS deter-
mined that IRS Appeals had already considered the
issues, and so denied him a CDP hearing by issuance of
a notice of determination. The taxpayer then timely filed
a petition in the Tax Court contesting the underlying tax
penalty liability. The court held that because the taxpayer
was given the opportunity for an Appeals conference
before the issuance of the notice of intent to levy, he did
not have a second opportunity for IRS Appeals to con-
sider the underlying tax liability. This is so even though
the taxpayer was not given the option of appealing the
initial IRS Appeals’ decision to a federal court.

The Tax Court reviewed the applicable Treasury regu-
lations and held that the language: ‘‘An opportunity to
dispute the underlying liability includes a prior oppor-
tunity for a conference with Appeals that was offered
either before or after the assessment of the liability’’ is
valid.32 The court specified, however, that a taxpayer
who has had neither a conference with Appeals nor an

opportunity for a conference with Appeals before receipt
of the lien or levy notice can raise the underlying liability
as a valid issue in a collection review proceeding before
IRS Appeals and the Tax Court. Because the taxpayer had
not raised any other issues regarding collection practices,
the Tax Court held that it did not have jurisdiction and so
granted the IRS’s summary judgment motion.

Standard of Review
As summarized by the national taxpayer advocate:

‘‘Where the validity of the tax liability is properly at issue
in the CDP hearing, the court will review the amount of
the tax liability on a de novo basis.33 When the appropri-
ateness of the collection action is at issue, the court will
review the IRS’s administrative determination for abuse
of discretion.’’34 Thus, if the underlying tax liability is not
properly before the court, the abuse of discretion stan-
dard provides a difficult burden for the taxpayer to bear.
At the same time, the court has been granted some
equitable authority to review the collection actions of the
IRS to ensure that the ‘‘proposed collection action bal-
ances the need for the efficient collection of taxes with the
legitimate concern of the person that any collection action
be no more intrusive than necessary.’’35 This is unique in
the code, and it provides the Tax Court with a rare
opportunity to consider the equitable issues confronting
the taxpayer, as well as to interpret the code and the
taxpayer’s statutory tax liability.

In Living Care Alternatives of Utica Inc. v United States,36

the Sixth Circuit discussed the equitable standards and
the balancing of rights that the Appeals officer, and thus
the court, is required to consider. The proposed collection
action must balance the IRS’s goal of the efficient collec-
tion of taxes with the taxpayer’s legitimate concern that
any collection action be no more intrusive than necessary.
However, the lower courts and appellate court found that
a nonprofit nursing home, limited by Medicare and
Medicaid regulations, was liable for the penalties im-
posed by the IRS for failure to timely pay certain employ-
ment taxes. The appellate court held it could not review
the underlying tax deficiency, since it was not properly
raised at the CDP hearing. Thus, the courts used the
abuse of discretion standard and found that the IRS had
not abused its discretion in filing liens and levies to
collect the employment taxes, even though doing so

29600 F.3d 739 (7th Cir. 2010), Doc 2010-7090, 2010 TNT 62-10,
aff’g Tax Ct. Dkt. No. 31367-08 (Apr. 30, 2009) (order of dismissal
for lack of jurisdiction).

30See Offiler v. Commissioner, 114 T.C. 492, 498 (2000), Doc
2000-17008, 2000 TNT 119-18 (Tax Court jurisdiction in cases
arising from challenges to liens and levies is dependent on the
issuance of a valid notice of determination from the IRS Office
of Appeals); Landes v. Commissioner, 105 AFTR2d 1777 (8th Cir.
2010), Doc 2010-7545, 2010 TNT 66-11, aff’g Tax Ct. Dkt. No.
26029-08 (Jul. 2, 2009) (order of dismissal for lack of jurisdic-
tion).

31Supra note 9.
32Reg. section 301.6330-1(e)(3), Q&A-E2. This regulation was

amended in 2006 with the addition of a sentence clarifying that
an opportunity for a conference with Appeals before assess-
ment, if the tax is subject to notice of deficiency procedures, is

not a ‘‘prior opportunity’’ for these purposes. (Applicable to
requests for hearings on or after November 16, 2006.) See Lewis,
128 T.C. at n.5.

33The legislative history of the RRA ’98 addresses the stand-
ard of review courts should apply in reviewing the IRS’s
administrative CDP determinations. H.R. Rep. No. 105-99, at
266 (conf. report). The term de novo means anew. Black’s Law
Dictionary, 447 (7th ed. 1999). Thus, de novo review ensures that
a court will take a fresh look at the facts and the law, without
regard to agency determinations.

34National Taxpayer Advocate, ‘‘2008 Annual Report to
Congress,’’ 480-481 (Dec. 31, 2008), Doc 2009-241, 2009 TNT 4-21.
See Davis v. Commissioner, 115 T.C. 35 (2000), Doc 2000-20408,
2000 TNT 148-6; Murphy v. Commissioner, 469 F.3d 27 (1st Cir.
2006), Doc 2006-23555, 2006 TNT 224-11.

35Section 6330(c)(3).
36411 F.3d 621 (6th Cir. 2005).
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would put the nursing home out of business and fail to
collect the taxes, since the resale value for the levied
assets was minimal.37 Although the balancing test was
discussed and used, the appellate court and lower courts
agreed that the IRS did not abuse its discretion. The Sixth
Circuit held:

the notion of due process in tax collection is not the
same as in other areas of the law. The IRS has
historically had broad discretion and the right to
levy on property without any pre-seizure process.
The 1998 reform did provide for additional procedur-
al protections, but it still does not require the
creation of a formal record and conventional ad-
ministrative review. Admittedly, this makes appli-
cation of the abuse of discretion standard quite
difficult, but at the very least, in order to overturn
the IRS decisions, we must be convinced that the
type of taxpayer abuse that Congress sought to
remedy has occurred in the case.

Courts Need Added Jurisdictional Authority
A taxpayer must navigate a quagmire of procedural

issues to successfully challenge the IRS before seizure of
property. While the CDP hearing system is a welcome
tool for taxpayers, it is essential that the parties be fully
aware of the process and the consequences of going
down the CDP path. In the interest of providing tax-
payers with their due process rights before seizure of
property and to allow for meaningful review by the Tax
Court, these procedures — including the limited jurisdic-
tion of the Tax Court and appellate courts regarding the
underlying liability — need to be better communicated.
Without this educational component, the fast track to Tax
Court becomes a waste of valuable resources for both the
taxpayer and the government. The only benefit to the
taxpayer may be the immediate gratification of sus-
pended collection activities, but the benefit is temporary
because interest continues to run and the liabilities only
increase over time. For tax protesters, this can become
especially costly, since the Tax Court does not hesitate to

find the protesting taxpayers liable for the applicable
penalties in addition to the original liabilities. However,
it is apparent that a large percentage of taxpayers are
using the CDP system to come to an agreement with the
IRS regarding the outcome of their tax liability, after the
case has been docketed in the Tax Court and assigned to
an IRS attorney for purposes of litigation. If there is any
abuse by an IRS revenue officer or other IRS agent, the
CDP system will expose that abuse and act as a deterrent.
Although imperfect, the system has provided taxpayers
with a safety net while at the same time ensuring that tax
protesters will not gain as much as they have to lose by
using this fast track to the Tax Court.

However, the resources of the judicial branch and of
taxpayers would be better used if the courts were given
more latitude to review the underlying tax liability of the
taxpayers, and if the CDP hearing system were better
documented and an administrative file created. Without
those reforms, the due process granted to taxpayers is
ineffective to address whether the liens and levies should
have been filed in the first instance. Also, a study should
be done to determine whether the vast number of cases
that are settled out of court are providing the due process
to taxpayers that Congress intended. The IRS is very
good at conceding or settling the cases that it would
otherwise lose. The statistics cited above illustrate that
expertise. However, without acknowledgement of the
number of cases settled in the taxpayers’ favor, it is
misleading for the national taxpayer advocate to high-
light the overwhelming percentage of cases in which the
IRS prevails when just counting written judicial opinions.
More accurate statistics should reflect that well over 80
percent of the petitions filed in court are settled by
agreement of the parties. Sections 6320 and 6330 are
certainly a step forward in ensuring due process to
taxpayers in civil tax collection proceedings, but there is
still room for improvement.

37Section 6330(c)(3).
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