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The novel Coronavirus, COVID-19, has wreaked havoc on the nation and has had far-reaching effects across the globe.
The trail of destruction left in its wake will no doubt have lasting implications on multiple industries for the foreseeable
future and none has felt the impact more than the healthcare industry. Doctors, nurses, healthcare professionals, and
non-medical related staff remain on the frontlines battling to contain the virus and treat sick patients, even when faced
with challenges such as shortage of medical supplies, hospital beds, and protective gear.[1] Hospitals find themselves in
the unique position of having to maintain the status quo in light of the aforementioned challenges, while also taking
action to protect their employees and comply with ever changing state and federal laws regarding COVID-19. A rather
devastating but unavoidable reality borne of this is the implementation of strict visitors’ policies.[2] Operating under the
guise of compliance and deterrence of the spread of COVID-19, many if not all hospitals have implemented no visitors’
policies, with limited exceptions for certain critically ill patients (usually for those “actively dying,” in hospice care, or
“end of life”[3]), hospitalized children, or women in labor[4].

There is a level of frustration associated with the implementation of restricted visitors’ policies, even when there is an
appreciation and understanding of their necessity amid this pandemic. The frustration, confusion, and outrage has
arisen as a result of the lack of a designated authority to explain the policy or the exceptions and, even then, there is
often no contact information available for that authority. This situation makes it increasingly more difficult for potential
visitors to determine whether a loved one falls within an exception to the often-newly implemented visitors’ policies.
Additional issues involve incorrect interpretation and application of the applicable authority regarding COVID-19,
inconsistent communication of the policies by hospital staff, and a general lack of empathy regarding the effect of the
policies.

PATIENTS RIGHT TO VISITATION

Although certainly justifiable amid a pandemic, the effects of restricted visitation policies on the families, friends, and
loved ones of hospitalized patients’ is no less devastating. The crippling pain associated with being unable to be with a
loved one while they are hospitalized can be unbearable, particularly since visitation is a right mandated by law.
Pursuant to the Code of Federal Regulations, visitation rights are guaranteed to hospital patients.[5]

Additionally, both Maryland and Virginia have codified Patients’ Bill of Rights for hospital patients.[6] Maryland explicitly
recognizes a patient’s right to visitation, while Virginia does not. As such, denial of these rights can raise complicated
legal questions for those affected.

CONTRACTUAL CLAIMS

Breach of contract claims in the District of Columbia, Maryland, and Virginia (“DMV”) require 1) the existence of a
contract between the parties, 2) an obligation or duty arising out of that contract, 3) breach of that duty or obligation, and
4) damages sustained by the non-breaching party.[7]

Prior to and upon admission to a hospital, whether under emergency circumstances or otherwise, patients may be
required to sign an admission agreement, which, among other things, may outline the patients’ rights regarding
treatment, financial obligations to the hospital, and any visitation policies. Claimants have filed suit based on hospital
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admissions agreements to enforce financial obligations of a patient to the hospital[8], arbitration provisions[9], quality of
care provisions[10], and forum selection clauses.[11] Consequently, a hospital admissions agreement could also
potentially be used as a mechanism for enforcing patient visitation rights. To the extent a hospital admissions
agreement contains clauses which allow for and/or guarantee patients’ visitation rights, this may potentially be used as
a basis for a breach of contract claim if those rights are refused or denied. By contrast however, the admissions
agreement may also contain clauses which allow for the hospital to retain the right to prevent and/or restrict visitation in
the event of an emergency or other medically necessary circumstances.

INJUNCTIVE RELIEF

Additionally, to enforce their mandated visitation rights, the affected person(s) may pursue certain types of injunctive
relief remedies. One such remedy is a temporary injunction against the hospital to prevent the enforcement of the
restricted visitation policies. The DMV Courts all employ a four factor test when assessing whether or not to grant a
motion for a temporary injunction. This test includes: 1) likelihood of success on the merits, 2) irreparable harm in the
absence of temporary relief, 3) balance of equities in the movant’s favor, and 4) that the grant of the injunction will be in
the public interest.[12] Importantly, a temporary injunction is a drastic remedy, and will typically only be granted where
there does not exist an adequate remedy at law to address the movant’s injury. To compound the issue, many of the
DMV Courts are temporarily closed as a result of the COVID-19 pandemic — which can make pursuing timely injunctive
relief more difficult.

EMOTIONAL DISTRESS TORTS

In the longer term, individuals impacted by visitation restrictions could potentially pursue claims of emotional distress,
including, but not limited to, negligent infliction of emotional distress and intentional/reckless infliction of emotional
distress. The DMV Courts vary in their recognition of emotional distress torts and the factors utilized to assess their
viability.[13] Generally, a claim for intentional infliction of emotional distress requires a showing of intentional or reckless
conduct that is outrageous and results in severe emotional distress to the claimant.[14] Given that these restricted
visitors’ policies have been implemented as a result of a pandemic, establishing a claim for intentional infliction of
emotional distress may prove difficult in these circumstances. Notwithstanding this, individuals may also pursue a claim
for negligent infliction of emotional distress, which requires a less heightened standard.[15] It should be noted, however,
that courts in Maryland and Virginia do not recognize negligent infliction of emotional distress as an independent cause
of action absent some accompanying physical harm to a person or property.[16]

VIABILITY OF CLAIMS

There are a litany of issues associated with an individual’s pursuit of relief under any of the causes of action cited
above.[17] Certainly, with respect to the visitation rights set forth under federal and state regulations, it is unclear as to
whether said regulations create a cause of action for private individuals against hospitals.[18][19] Breach of contract
claims may raise a number of concerns as well, especially regarding enforceability if the patient was admitted under
emergency circumstances and was unable to sign the admissions agreement themselves. Furthermore, and as noted
above, injunctive relief is a drastic remedy only awarded when there is no adequate remedy at law. Given the court
closures implemented as a result of the pandemic, it may be difficult to obtain immediate injunctive relief even if a strong
case can be made for an injunction. With respect to emotional distress torts, they are typically difficult to establish as
stand-alone causes of action—indeed certain types are not recognized as independent claims by certain DMV courts.
Impacted individuals would likely have to include some other cause of action to accompany any emotional distress-type
claims. Lastly and perhaps most importantly, states and the federal government have produced a wave of executive
action and legislation, both proposed and enacted, to provide certain immunity protections for liability to healthcare
professionals, facilities, and volunteers providing treatment to individuals in the midst of this pandemic.[20]
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Notwithstanding the above, it is important to be aware of the potential legal ramifications associated with restricted
visitors’ policies, the potential causes of action and legal actions that could be pursued by individuals impacted by such
policies, and the proactive steps that could be taken to protect against liability.
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with challenges such as shortage of medical supplies, hospital beds, and protective gear.[1] Hospitals find themselves in
the unique position of having to maintain the status quo in light of the aforementioned challenges, while also taking
action to protect their employees and comply with ever changing state and federal laws regarding COVID-19. A rather
devastating but unavoidable reality borne of this is the implementation of strict visitors’ policies.[2] Operating under the
guise of compliance and deterrence of the spread of COVID-19, many if not all hospitals have implemented no visitors’
policies, with limited exceptions for certain critically ill patients (usually for those “actively dying,” in hospice care, or

“end of life”[3]), hospitalized children, or women in labor[4].

There is a level of frustration associated with the implementation of restricted visitors’ policies, even when there is an
appreciation and understanding of their necessity amid this pandemic. The frustration, confusion, and outrage has
arisen as a result of the lack of a designated authority to explain the policy or the exceptions and, even then, there is
often no contact information available for that authority. This situation makes it increasingly more difficult for potential
visitors to determine whether a loved one falls within an exception to the often-newly implemented visitors’ policies.
Additional issues involve incorrect interpretation and application of the applicable authority regarding COVID-19,
inconsistent communication of the policies by hospital staff, and a general lack of empathy regarding the effect of the
policies.

PATIENTS RIGHT TO VISITATION

Although certainly justifiable amid a pandemic, the effects of restricted visitation policies on the families, friends, and
loved ones of hospitalized patients’ is no less devastating. The crippling pain associated with being unable to be with a
loved one while they are hospitalized can be unbearable, particularly since visitation is a right mandated by law.
Pursuant to the Code of Federal Regulations, visitation rights are guaranteed to hospital patients.[5]

Additionally, both Maryland and Virginia have codified Patients’ Bill of Rights for hospital patients.[6] Maryland explicitly
recognizes a patient’s right to visitation, while Virginia does not. As such, denial of these rights can raise complicated
legal questions for those affected.

CONTRACTUAL CLAIMS

Breach of contract claims in the District of Columbia, Maryland, and Virginia (“DMV”) require 1) the existence of a
contract between the parties, 2) an obligation or duty arising out of that contract, 3) breach of that duty or obligation, and
4) damages sustained by the non-breaching party.[7]

Prior to and upon admission to a hospital, whether under emergency circumstances or otherwise, patients may be
required to sign an admission agreement, which, among other things, may outline the patients’ rights regarding
treatment, financial obligations to the hospital, and any visitation policies. Claimants have filed suit based on hospital
admissions agreements to enforce financial obligations of a patient to the hospital[8], arbitration provisions[9], quality of
care provisions[10], and forum selection clauses.[11] Consequently, a hospital admissions agreement could also
potentially be used as a mechanism for enforcing patient visitation rights. To the extent a hospital admissions
agreement contains clauses which allow for and/or guarantee patients’ visitation rights, this may potentially be used as
a basis for a breach of contract claim if those rights are refused or denied. By contrast however, the admissions
agreement may also contain clauses which allow for the hospital to retain the right to prevent and/or restrict visitation in
the event of an emergency or other medically necessary circumstances.

INJUNCTIVE RELIEF

Additionally, to enforce their mandated visitation rights, the affected person(s) may pursue certain types of injunctive
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relief remedies. One such remedy is a temporary injunction against the hospital to prevent the enforcement of the
restricted visitation policies. The DMV Courts all employ a four factor test when assessing whether or not to grant a
motion for a temporary injunction. This test includes: 1) likelihood of success on the merits, 2) irreparable harm in the
absence of temporary relief, 3) balance of equities in the movant's favor, and 4) that the grant of the injunction will be in
the public interest.[12] Importantly, a temporary injunction is a drastic remedy, and will typically only be granted where
there does not exist an adequate remedy at law to address the movant’s injury. To compound the issue, many of the
DMV Courts are temporarily closed as a result of the COVID-19 pandemic — which can make pursuing timely injunctive
relief more difficult.

EMOTIONAL DISTRESS TORTS

In the longer term, individuals impacted by visitation restrictions could potentially pursue claims of emotional distress,
including, but not limited to, negligent infliction of emotional distress and intentional/reckless infliction of emotional
distress. The DMV Courts vary in their recognition of emotional distress torts and the factors utilized to assess their
viability.[13] Generally, a claim for intentional infliction of emotional distress requires a showing of intentional or reckless
conduct that is outrageous and results in severe emotional distress to the claimant.[14] Given that these restricted
visitors’ policies have been implemented as a result of a pandemic, establishing a claim for intentional infliction of
emotional distress may prove difficult in these circumstances. Notwithstanding this, individuals may also pursue a claim
for negligent infliction of emotional distress, which requires a less heightened standard.[15] It should be noted, however,
that courts in Maryland and Virginia do not recognize negligent infliction of emotional distress as an independent cause
of action absent some accompanying physical harm to a person or property.[16]

VIABILITY OF CLAIMS

There are a litany of issues associated with an individual's pursuit of relief under any of the causes of action cited
above.[17] Certainly, with respect to the visitation rights set forth under federal and state regulations, it is unclear as to
whether said regulations create a cause of action for private individuals against hospitals.[18][19] Breach of contract
claims may raise a number of concerns as well, especially regarding enforceability if the patient was admitted under
emergency circumstances and was unable to sign the admissions agreement themselves. Furthermore, and as noted
above, injunctive relief is a drastic remedy only awarded when there is no adequate remedy at law. Given the court
closures implemented as a result of the pandemic, it may be difficult to obtain immediate injunctive relief even if a strong
case can be made for an injunction. With respect to emotional distress torts, they are typically difficult to establish as
stand-alone causes of action—indeed certain types are not recognized as independent claims by certain DMV courts.
Impacted individuals would likely have to include some other cause of action to accompany any emotional distress-type
claims. Lastly and perhaps most importantly, states and the federal government have produced a wave of executive
action and legislation, both proposed and enacted, to provide certain immunity protections for liability to healthcare
professionals, facilities, and volunteers providing treatment to individuals in the midst of this pandemic.[20]
Notwithstanding the above, it is important to be aware of the potential legal ramifications associated with restricted
visitors’ policies, the potential causes of action and legal actions that could be pursued by individuals impacted by such
policies, and the proactive steps that could be taken to protect against liability.
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