
 

In a decision issued on Janu-

ary 11, 2017, the Supreme 

Court of South Carolina held 

that  a commercial general 

liability insurer waived the 

bulk of its coverage defenses 

to a $14 million judgment in a 

construction defect lawsuit 

due to its issuance of an im-

precise “cut and paste” reser-

vation of rights letter. Harleys-

ville Group Ins. v. Heritage 

Communities, Inc., 2017 WL 

105021, — S.E.3d — (S.C. Jan. 

14, 2017). In Harleysville, two 

condominium towers built by 

a general contractor experi-

enced significant water intru-

sion problems and other con-

struction problems after com-

pletion. The property owner 

associations filed suit and 

sought damages in several 

lawsuits for the extensive 

construction defects under 

theories of negligent construc-

tion, breach of fiduciary duty, 

and breach of warranty. Har-

leysville issued several gen-

eral liability policies to the 

developer during the time 

period at issue.  After receiv-

ing notice of the lawsuits, 

Harleysville agreed to provide 

a defense to the lawsuits and 

sent several “reservation of 

rights” letters to the insured.  

In the eyes of the Court, the 

letters contained “generic 

statements of potential cover-

age coupled with furnishing 

most of the Heritage entities 

with copies (through a cut-and

-paste method) of the insur-

ance policies.”  General jury 

verdicts were subsequently 

issued against the insured 

and Harleysville filed a de-

claratory judgment action 

contending that it had no duty 

to indemnify the insured for 

the judgments. Alternatively, 

the insurer argued that if any 

of the damages were covered, 

they had to be allocated be-

tween covered and uncovered 

claims and that it was liable 

only for damages that took 

place during its policy period.  

The matter was referred to a 

Special Referee and the Refe-

ree found coverage under the 

policies. The insurer ap-

pealed. On appeal, the Su-

preme Court held that Har-

leysville waived its right to 

contest coverage because the 

reservation of rights letters, 

despite setting out many 

pages of policy provisions and 

other information usually con-

tained in a reservation of rights 

letter, was ineffective because 

it failed to adequately inform 

the insured of the reasons why 

the insurer may not be obli-

gated to provide coverage.  The 

Court initially noted that reser-

vation of rights letters must 

“give fair notice to the insured 

that the insurer intends to as-

sert defenses to coverage or to 

pursue a declaratory judgment 

action.” The Court, in analyzing 

the letters at issue, held that 

although each letter indentified 

the entity and lawsuit at issue, 

summarized the allegations in 

the complaint, identified the 

policies and included a nine to 

ten page excerpt of various 

policy terms (through a cut-and-

paste approach), “the letters 

included no discussion of Har-

leysville’s position as to the 

various provisions or explana-

tion of its reasons for relying 

thereon. With the exception of 

the claim for punitive damages, 

the letters failed to specify the 

particular grounds upon which 

Harleysville did, or might there-

after, dispute coverage.”  Ac-

cordingly, the Court affirmed 

the Referee’s ruling that Har-

leysville failed to effectively 

reserve its rights to contest 

coverage.  
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Special points of inter-

est: 

• Supreme Court of South 

Carolina rules that impre-
cise ROR letter waives 
coverage defenses 

• Florida Supreme Court 

refuses to adopt widely 
accepted Daubert expert 
witness standard 

• New York Appellate 

Court holds that peer re-
view privilege applies to 
non-medical malpractice 
claims 

• Supreme Court of North 

Carolina refuses to en-
force arbitration agree-
ment 

• West Virginia’s Highest 

Court holds that fall from 
examination table consti-
tutes medical malpractice  

 

I N S I D E  T H I S  I S S U E :  

Reserving Rights—SC 1 

Daubert Rejected—FL 2 

Peer Review Priv.—NY 3 

Arbitration—NC 3 

Vicarious Liability—AL 4 

Malpractice Claim—WV 5 

Jury Verdicts 6 

Defense Verdicts 6 

DECISIONS  



On February 16, 2017, the 

Florida Supreme Court de-

clined to adopt the so-called 

“Daubert standard” approved 

by Florida lawmakers in 

2013.  In re Amendments To 

Florida Evidence Code, 2017 

WL 633770, — So.3d — (Fla. 

2017). The legislative 

changes, which were enacted 

in 2013, amended the Florida 

Evidence Code to replace the 

Frye standard with the 

Daubert standard for admit-

ting expert opinion evidence.  

The legislative change, which 

sought to bring state court 

standards for the admissibility  

of expert witnesses in line 

with federal and many state 

courts, dropped the usage of 

the Frye standard.  Under the 

Frye standard, the judge is 

called upon to gauge whether 

to allow expert testimony 

based only on whether it 

represents principles that 

have gained “general accep-

tance” in their particular field.  

The Daubert standard, in 

contrast, provides that a wit-

ness may testify as an expert 

in a particular field only if the 

testimony “is based upon 

sufficient facts or data; the 

testimony is the product of 

reliable principles and meth-

ods; and the witness has ap-

plied the principles and meth-

ods reliably to the facts of the 

case.” Opponents to the law 

argued that the change esca-

lates costs, further taxes an 

already overburdened state 

court system and impedes 

access to the state courts.  

Opponents, which included 

primarily plaintiffs attorneys, 

argued that the one-factor 

Frye test worked fine.  In its 

opinion, the Supreme Court 

“declined to adopt the 

Daubert amendment to the 

extent that it is procedural, 

due to the constitutional con-

cerns raised, which must be 

left for a proper case or con-

troversy.”  In his dissent, Jus-

tice Rickey Polston noted that the 

majority’s “grave constitutional 

concerns” are unfounded since 

the standard has been routinely 

applied by federal courts since 

the  United States Supreme Court 

adopted the standard in 1993.  

Justice Polston queried whether 

the entire federal system for the 

last 23 years as well as 36 states 

denied parties’ rights to a jury 

trial and access to the courts.  

The response, he noted, was “of 

course not.” He further noted that 

a review of the case law after 

Daubert shows that the rejection 

of expert testimony is the excep-

tion rather than the rule. Because 

the Supreme Court of Florida’s 

decision was not on the merits of 

the standard, the state law imple-

menting Daubert still applies, 

although the ruling may give liti-

gants the go ahead to challenge 

the legislation and give the state 

Supreme Court an opportunity to 

decide on the constitutional is-

sues raised by opponents of the 

law.   

some physicians to be sued.  

In the report titled “Sorry Is 

Never Enough; The Effect of 

State Apology Laws on Medi-

cal Malpractice Liability Risk,” 

researchers analyzed eight 

years of data provided by a 

national malpractice insur-

ance company that insured 

ninety percent of doctors in 

an unnamed specialty from 

2004 to 2011.  Seventy-five 

percent of the physicians 

were surgeons and the review 

analyzed 3,517 malpractice 

claims.  The Vanderbilt re-

searchers found that apology 

laws actually increased the 

risk of a malpractice lawsuit 

for doctors who do not regu-

Over thirty states have en-

acted “apology laws” that 

prohibit a physician’s apology 

to a patient from being admit-

ted into evidence in a subse-

quent medical malpractice 

lawsuit. The laws are intended 

to reduce the number of 

medical malpractice lawsuits 

by allowing physicians to 

freely express their condo-

lences or apologies to pa-

tients or their families.  A new 

study conducted by Vanderbilt 

University, however, suggests 

that state apology laws aimed 

at preventing medical mal-

practice lawsuits are either 

ineffective or have resulted in 

an even greater probability for 

larly perform surgery and have 

no discernible effect on sur-

geons in terms of lawsuit prob-

ability.  The study concluded 

that “[o]verall, the evidence 

suggests that apology laws do 

not effectively limit medical 

malpractice liability risk.  “While 

apology laws may foster in-

creased communication, these 

laws have not been successful 

in restraining medical malprac-

tice liability.”  The report further 

concluded that “[t]he evidence 

suggests that claimants are 

simply substituting formal law-

suits for nonsuit claims, which 

is problematic given that law-

suits cost, on average, over five 

times as much to defend.”  
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“We decline to adopt the 

Daubert Amendment to 

the extent that it is 

procedural, due to the 

constitutional concerns 

raised, which must be 

left to a proper case or 

controversy.” 
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Decisions  

In a decision issued on January 

5, 2017, the Supreme Court of 

New York, Appellate Division, 

Third Department, concluded 

that New York’s peer review 

privilege, which protects certain 

healthcare records from disclo-

sure, is not limited to medical 

malpractice actions. Dicon-

stanzo v. Schwed, 45 N.Y.S.3d 

625 (N.Y. App. Div. 2017).  The 

case arose from negligent cre-

dentialing, deceptive business 

practice, and false advertising 

claims brought by the plaintiff 

against the defendant physi-

cian and a hospital to recover 

for injuries plaintiff allegedly 

sustained as a result of a 

laparoscopic sigmoid colec-

tomy performed by the defen-

dant.  Shortly after the case 

was filed, plaintiff issued docu-

ment requests to the hospital 

and sought the production of 

documents relating to its deci-

sion to allow the defendant 

physician to practice at the 

hospital. The defendants 

moved for a protective order 

and the plaintiff moved to com-

pel.  The trial court granted the 

motions for protective orders 

and denied the plaintiff’s mo-

tion to compel.  The plaintiff 

appealed the rulings.  On ap-

peal, the plaintiff argued that 

the trial court abused its discre-

tion in issuing a protective or-

der. The appellate division held 

that many of the requests 

sought information that is privi-

leged under New York Educ. 

L a w  §  6 5 2 7 ,  w h i c h 

“safeguards information col-

lected as part of a medical 

review committee’s periodic 

assessment of physicians’ cre-

dentials and competence in 

order to encourage frank and 

objection discussion during the 

credentialing process.”  Plain-

tiff asserted that the applica-

tion of the law was limited to 

her medical malpractice 

claims and that the privilege 

did not apply to her claims 

against the hospital for its 

allegedly deceptive business 

practices, false advertisement 

and negligent credentialing 

claims.  The Court disagreed 

and noted that “it is evident 

from the plain language of the 

statutes  that the privilege 

extends to all civil causes of 

action, not just medical mal-

practice claims” and that to 

allow plaintiff to circumvent 

the provisions of the law sim-

ply by asserting claims for 

negligent credentialing, false 

advertising or deceptive busi-

ness practices would under-

mine the policy underlying 

those statutes—which is to 

encourage thorough and can-

did peer review of physicians, 

and thereby improve the qual-

ity of medical care.  
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agreed that any dispute aris-

ing out of the healthcare ser-

vices provided would be sub-

ject to binding arbitration.  

The patient was injured in the 

course of the hernia repair 

surgery and subsequently 

filed suit in superior court. 

The defendants filed a motion 

to stay the case and enforce 

the arbitration agreement. 

The trial court concluded, for 

various reasons, that the arbi-

tration agreement was uncon-

scionable and the decision 

was upheld on appeal.  The 

defendants then sought re-

view by the Supreme Court.  

The Supreme Court held that 

a fiduciary relationship ex-

isted between the physician 

and the patient when he 

signed the agreement without 

reading it. The Court then 

concluded that the defendants 

violated their fiduciary duties “by 

failing to make full disclosure of 

the nature and import of the 

arbitration agreement to him at 

or before the time that it was 

presented for his signature.”  

“The arbitration agreement was 

obtained as the result of a 

breach of fiduciary duty from 

which defendants benefited and 

is, for that reason, unenforce-

able.”  In his  dissent, Justice 

Paul Martin Newby noted that 

the majority invented a new 

defense to enforcement of an 

arbitration agreement, not 

raised by the plaintiff below, in 

order to mask their disparate 

treatment of and continued hos-

tility towards arbitration.   

On January 27, 2017, the Su-

preme Court of North Carolina 

ruled that a physician sued in a 

medical malpractice lawsuit in 

connection with a hernia proce-

dure breached his fiduciary 

duty to the plaintiff patient by 

failing to properly disclose an 

arbitration agreement and, as 

a result, the agreement was 

unenforceable.  King v. Bryant, 

795 S.E.2d 340 (N.C. 2017).  

The case arose out of a medi-

cal malpractice action brought 

by the patient against a physi-

cian and his medical practice.  

At the patient’s first visit, the 

administrative staff presented 

the patient with the arbitration 

agreement among many other 

documents. The patient was 

asked to sign all of the docu-

ments.  The arbitration agree-

ment provided that the patient 

“[I]t is evident from the 

plain language of  the 

statutes that the [peer 

review] privilege extends 

to all civil cases, not just 

medical malpractice 

claims.” 

 

Supreme Court of North 
Carolina concludes that 

physician failed to properly 
disclose arbitration agree-
ment and, thus, the agree-
ment was unenforceable 

Jackson & Campbell, P.C. 



In a split decision issued Feb-

ruary 10, 2017, the Supreme 

Court of Alabama affirmed  a 

Circuit Court’s grant of sum-

mary judgment in favor of 

Helen Keller Hospital (“the 

Hospital”) holding that the 

Hospital was not vicariously 

liable for the care provided by 

a contract emergency room 

doctor in a medical malprac-

tice case alleging wrongful 

death. Bain v. Colbert Cty. Nw. 

Alabama Health Care Auth., 

2017 WL 541912 (Ala. Feb. 

10, 2017). The plaintiff 

brought a lawsuit against the 

Hospital on behalf of her de-

ceased husband. The dece-

dent went to the emergency 

room at the Hospital after 

complaining of a “lump” in his 

throat that would not go away.  

At the Hospital, he was evalu-

ated by Dr. Wigfall, a tempo-

rary emergency room physi-

cian operating as an inde-

pendent contractor. They 

discussed his family and 

medical history, including that 

his father had an aneurysm.  

Dr. Wigfall discharged him 

with an “unspecified” diagno-

sis. Approximately 20 days 

after his visit to the Hospital, 

the decedent died of an aneu-

rysm. The plaintiff brought a 

lawsuit alleging the Hospital 

was vicariously liable for Dr. 

Wigfall’s negligence. The Hos-

pital filed a motion for sum-

mary judgment on all claims, 

which was granted by the trial 

court.  The plaintiff appealed 

to the Supreme Court of Ala-

bama. On appeal, the plaintiff 

argued that even if Dr. Wigfall 

was an independent contrac-

tor, the Hospital was vicari-

ously liable for his breach of 

the duty of care on the theory 

of apparent agency, which is 

also known as agency by es-

toppel. The Supreme Court 

found that the plaintiff did not 

meet any of the requirements 

for agency by estoppel.  First, 

the Court found that the mere 

existence of an emergency 

department in a hospital was 

not sufficient evidence of the 

Hospital holding itself out as 

employing the doctors who 

worked in the emergency de-

partment.  Second, there was 

no evidence that the decedent 

was misled into believing Dr. 

Wigfall was an employee of the 

Hospital. Third, the decedent 

did not actually rely on any 

representation that the emer-

gency room doctor would be an 

employee of the Hospital be-

cause that question never 

crossed their minds. On a sepa-

rate issue, the Court rejected 

plaintiff’s argument that the 

Hospital had a nondelegable 

duty to provide the decedent 

with emergency medical physi-

cian services within the stan-

dard of care based on adminis-

trative regulations issued by 

the Alabama State Board of 

Health or through an express or 

implied contract between the 

Hospital and the decedent. 

outpatient of the defendants for 

nine years and had been treated 

for bipolar and associated disor-

ders.  He had expressed suicidal 

and homicidal ideations but 

never named the girlfriend or 

her family as potential victims.  

Several months before the mur-

ders, the defendant psychiatrist 

noted that the patient’s mood 

was unstable and that he had 

suicidal ideations but he prom-

ised not to act on them.  The 

defendants in the lawsuit moved 

for summary judgment on the 

grounds that the patient’s at-

tack on the victims was not fore-

seeable and that the psychia-

trist did not owe the victims a 

duty of care nor did the defen-

dants have a duty to warn be-

cause the patient “never com-

In a decision issued on De-

cember 22, 2016, the Su-

preme Court of Washington 

expanded the duty of physi-

cians by concluding that men-

tal health professionals have 

a duty of reasonable care to 

protect the foreseeable vic-

tims of his or her patients 

from harm even in the ab-

sence of actual threats 

against identifiable targets.  

In the case, the mother of two  

children sued a psychiatrist 

and a clinic for medical mal-

practice and medical negli-

gence after a patient of the 

defendants murdered her 

daughter (the girlfriend of the 

patient) and her younger 

brother. Prior to the attack, 

the perpetrator had been an 

municated an ‘actual threat of 

physical violence against a 

reasonably identifiable victim.’”  

The trial court granted the mo-

tion. The Supreme Court re-

versed the decision and held 

that a duty exists in the outpa-

tient setting, without regard to 

the ability of the psychiatrist to 

exert actual control over his or 

her patient.  The Court further 

noted that the “duty imposed 

by reasonable care depends on 

the circumstances” which could 

require providing further treat-

ment, warnings, or taking other 

steps to ameliorate the risk 

posed by the patient. Applying 

the holding to the facts, the 

Court held that questions of 

fact existed that required deter-

mination by a jury.   
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“We decline to accept 

[plaintiff ’s] invitation to 

apply a ‘new, and greatly 

expanded theory of  

liability in hospital 

negligence cases.’” 

 



Decisions  

In a decision issued on Febru-

ary 9, 2017, the Supreme 

Court of Appeals of West Vir-

ginia upheld a trial court’s 

grant of summary judgment on 

a premises liability claim filed 

by the widow of a man who 

allegedly died after falling off 

an examination table at the 

South Charleston MedExpress 

urgent care center, holding that 

the claim had to be pursued as 

a medical malpractice claim. 

Minnich v. MedExpress Urgent 

Care, Inc., 2017 WL 563353 

(W. Va. Feb. 9, 2017). In 

Minnich, Mr. Minnich sought 

medical care at MedExpress for 

complaints of shortness of 

breath.  He spoke with a medi-

cal assistant employed by 

MedExpress, Ms. Hively, in the 

triage area of the facility.  The 

medial assistant was informed 

of Mr. Minnich’s recent hip 

surgery. She escorted Mr. 

Minnich to an examination 

room and directed him to sit on 

the examination table.  During 

his attempt to get onto the 

examination table, Mr. Minnich 

fell and was injured; he died 90 

days later.  Mr. Minnich’s wife, 

who was present at the time, 

filed a lawsuit against MedEx-

press based on premises liabil-

ity, loss of consortium, and 

wrongful death. MedExpress 

filed a motion for summary 

judgment as to the premises 

liability claim that the trial court 

granted on the grounds that 

the action constituted a medi-

cal malpractice claim arising 

under the West Virginia Medi-

cal Professional Liability Act 

(“MPLA”). The central issue 

decided by the Court was 

whether the services received 

by Mr. Minnich prior to his fall 

constituted “health care” under 

the MPLA.  The plaintiff argued 

that the medical assistant did 

not qualify as a “health care 

provider” under the MPLA, so 

the nurse’s instructions could 

not constitute “health care” to 

bring the case within the pa-

rameters of the MPLA.  How-

ever, the Court held that the 

definition of a “health care 

provider” under the MPLA in-

cludes employees of health 

care facilities like MedExpress.  

The plaintiff also argued that 

the services provided by the 

medical assistant did not qual-

ify as “health care.”  To deter-

mine whether the MPLA applied, 

the critical question was 

“whether the subject conduct 

that forms the basis of the law-

suit is conduct related to the 

provision of medical care.” Id. at 

*5.  The Court found that the fall 

occurred while Mr. Minnich was 

attempting to comply with a 

directive of the “health care 

provider” as part of an evalua-

tion, which is an essential as-

pect of his medical diagnosis 

and a necessary part of the 

health care services provided by 

MedExpress.  Even the plaintiff’s 

complaint raised the issue of 

medical negligence by alleging 

the medical assistant should 

have helped Mr. Minnich onto 

the table given her knowledge of 

his recent hip surgery.  Accord-

ingly, the Court held that the 

MPLA applied because the plain-

tiff “pled her case in a manner 

that requires the introduction of 

expert evidence to address 

whether Mr. Minnich should 

have been permitted to climb 

onto the examination table un-

assisted.”  Id. at *6. 

Page 5  

H O U S E  C O M M I T T E E  A P P R O V E S  B I L L  T O  C A P  M E D  
M A L  D A M A G E S  I N  F E D E R A L L Y  F U N D E D  C A R E  C A S E S  

W E S T  V I R G I N I A ’ S  H I G H E S T  C O U R T  H O L D S  T H A T  
F A L L  F R O M  E X A M I N A T I O N  T A B L E  Q UA L I F I E S  A S  
A  M E D I C A L  M A L P R A C T I C E  C L A I M   

ing the excessive burden the 

liability system places on the 

health care delivery system. 

The bill only applies to claims 

concerning the provision of 

goods or services for which 

coverage is provided in whole 

or in part by a federal program, 

subsidy, or tax benefit.  Accord-

ing to Rep. King, “whenever 

federal policy affects the distri-

bution of health care, there is a 

federal interest in reducing the 

costs of such federal policies.” 

Under the bill, noneconomic 

damages (which typically in-

clude pain and suffering) would 

be capped at $250,000. The 

bill would also allow courts to 

require periodic payments for 

future damages instead of lump 

sum awards, and it would create 

a “fair share” rule by which dam-

ages would be allocated in direct 

proportion to fault. The bill would 

also impose a 3 year statute of 

limitation on medical malprac-

tice claims, cap attorneys’ fees 

to a sliding scale of percentages 

depending upon the amount of 

the award, and allow for the 

introduction of  evidence of col-

lateral source benefits. The bill 

contains a provision that specifi-

cally recognizes that it does not 

preempt any state law that ad-

dresses any of the provisions 

included in the bill.  

On February 28, 2017, the 

House  Judiciary Committee 

advanced a tort reform bill that 

would put a nationwide cap on 

noneconomic damages in medi-

cal malpractice cases arising 

our of federally funded health 

care and would limit the fees 

plaintiffs’ attorneys can receive 

when prevailing in such cases.  

H.R. 1215, sponsored by Repre-

sentative Steve King of Iowa ® 

and titled “Protecting Access to 

Care Act of 2017,” narrowly 

passed committee approval.  

The stated intent of the bill is “to 

improve patient access to 

health care services and provide 

improved medical care by reduc-

Fall from Examination Table 
Qualifies as Medical Mal-
practice Claim under West 

Virginia Law 
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Recent Notable Verdicts 
and Settlements  

.  

 N O TA B L E  V E R D I C T S /S E T T L E M E N T S  

Clark County, NV—December, 

2016.  After a nine-day trial, a 

Clark County jury awarded a 

female plaintiff infant and her 

parents $14.5 million in a 

case in which plaintiffs al-

leged that the defendant neo-

natologist/pediatrician failed 

to timely recognize and treat 

Diamond Blackfan Anemia.  

As a result of the failure to 

timely diagnose and treat the 

anemia, the infant went into 

anemic shock and suffered a 

severe brain injury. The award 

consisted of $1.7 million in 

past medical expenses, $9.1 

million for future medical ex-

penses, and $3.6 million for 

pain and suffering.  

Jackson & Campbell, P.C. 
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New London County, CT—

September, 2016.  After  a 

two week trial, a New London 

County jury awarded $1.8 

million in damages to a 28-

year old female who alleged 

that the defendant surgeon 

Fulton County, GA—February, 

2017.  After an 8 day trial, a 

Fulton County jury awarded a 

38-year old woman $45.8 

million in damages for a 

catastrophic brain injury she 

suffered from a heart attack 

sustained just days after the 

birth of her child in 2009. 

Plaintiff alleged that several 

obstetricians were negligent 

in failing to treat her blood 

pressure problems stemming 

from preeclampsia and pul-

monary edema.  

Eastern District, NC—

February, 2017.  A federal 

jury in the Eastern District 

of North Carolina awarded 

more than $5.2 million to 

the families of three de-

ceased nursing home resi-

dents.   One resident died 

in 2011 after his respirator 

and its alarms were report-

edly turned off.  The second 

resident died in 2012 six 

hours after being admitted 

to the facility.  The third 

resident died in 2012 after 

developing issues staying 

connected to his respirator.  

Each resident’s estate was 

awarded $1.5 million in 

punitive damages, and vary-

ing amounts of compensa-

tory damages. The jury con-

cluded that the care pro-

vided by the facility and its 

operators was in reckless 

disregard of the residents’ 

rights.  

Nassau County, NY—July 

2016.  A Nassau County jury 

found in favor of a defendant 

chiropractor in a case in which 

the patient plaintiff alleged 

that the chiropractor was neg-

ligent in causing him to suffer 

a stroke at the chiropractor’s 

office.  The defendant denied 

the allegations that the stroke 

was related to the chiropractic 

care he provided and argued 

that the stroke would have 

happened irrespective of his 

chiropractic visit.  

Miami-Dade County, FL—July, 

2016.  A Miami-Dade County 

jury found in favor of a derma-

tologist sued by his patient in 

a case in which the patient 

alleged that the doctor negli-

gently failed to examine the 

bottom of his foot during a full 

body examination and, there-

fore, caused a delay in diag-

nosis and treatment of malig-

nant melanoma.  The defen-

dant argued that the patient 

did not have cancer at the 

time of his examination and 

that he was under the care of 

a non-party podiatrist for three 

months before his cancer was 

diagnosed.  

Orange County, NY— July, 

2016.  An Orange County jury 

found in favor of an emer-

gency room physician who 

was sued by a patient in his 

50’s for allegedly causing a 

13 month delay in the diagno-

sis of kidney cancer.  The jury 

found that the physician devi-

ated from the standard of 

care but that the deviation 

was not the proximate cause 

of the patient’s injuries.  

removed the wrong Fallopian 

tube resulting in the plaintiff’s 

inability to conceive children.  

The defendant admitted devi-

ating from the standard of 

care but disputed plaintiff’s 

allegations of damages.  The 

award consisted of $1.3 mil-

lion for non-economic dam-

ages, $310,000 for loss of 

consortium, and $190,000 in 

economic damages.   

Arizona—January, 2017.  

The Arizona Court of Ap-

peals concluded that a trial 

court properly instructed a 

jury that plaintiffs needed 

to prove the negligence of 

an ER physician by clear 

and convincing evidence.  

The jury had previously 

returned a verdict in favor 

of the physician. 

Montgomery County, MD—

August, 2016.  A Montgom-

ery County jury found that a 

dentist was not negligent in 

a dental malpractice case 

in which the patient alleged 

the dentist failed to prop-

erly align (and then correct 

the misalignment) of her 

jaw, gums, teeth, and im-

plants during a mouth res-

toration process.  Plaintiff 

alleged that she suffered 

torticollis as a result of the 

procedure. 


