
IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF FLORIDA  

 
CASE NO.:  9:18-CV-80311-REINHART  

 
DIAMOND RESORTS U.S. COLLECTION 
DEVELOPMENT, LLC; and  
DIAMOND RESORTS HAWAII 
COLLECTION DEVELOPMENT, LLC,  
 

Plaintiffs,  

v.  

NEWTON GROUP TRANSFERS, LLC,  
THE NEWTON GROUP, ESA LLC,  
INTERVAL BROKER DIRECT, LLC,  
NEWTON GROUP EXIT, LLC; 
and DC CAPITAL LAW FIRM, LLP, 
  

Defendants.  
______________________________________________/ 

OMNIBUS ORDER ON DAUBERT MOTIONS  
[ECF Nos. 696, 697, 698, 699, 703, 705, 706, 707, 708]  

 
Defendants filed Daubert motions to exclude the testimony of five of Plaintiffs’ 

expert witnesses: David Carlson (ECF No. 703), Dr. Bruce Isaacson (ECF No. 705), 

Dr. Jamie Baldwin (ECF No. 706), Arthur Burger (ECF No. 707), and John Jarosz 

(ECF No. 708). Plaintiffs filed their own Daubert motions seeking to exclude all or 

part of the testimony of four of Defendants’ expert witnesses: Jan Jacobowitz (ECF 

No. 696), Dr. John Crotts (ECF No. 697), Steven Berwick (ECF No. 698), and Dr. 

Mark Van Der Laan (ECF No. 699). I held oral argument relating to specific experts 

on March 29, 2022. ECF No. 769. I have reviewed each of the Motions and exhibits 

attached thereto including each expert’s report, the Responses, and Replies. This 
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matter is now ripe for decision. I will address the admissibility of each expert’s 

testimony in turn.  

LEGAL STANDARDS 

The admissibility of expert testimony is governed by Federal Rule of Evidence 

702, which provides that a witness who is qualified as an expert may provide an 

opinion if:  

(a) the expert’s scientific, technical, or other specialized knowledge will help 
the trier of fact to understand the evidence or to determine a fact in 
issue; 

 
(b) the testimony is based on sufficient facts or data;  
 
(c) the testimony is the product of reliable principles and methods; and  
 
(d) the expert has reliably applied the principles and methods to the facts 

of the case.  

Fed. R. Evid. 702. On a motion to exclude expert testimony under Rule 702, Daubert 

v. Merrill Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), requires a district court to  

assess whether: (1) the expert is qualified to testify competently regarding the 

matters he intends to address; (2) the methodology by which the expert reaches his 

conclusions is sufficiently reliable; and (3) the testimony assists the trier of fact, 

through the application of scientific, technical, or specialized expertise, to understand 

the evidence or to determine a fact in issue. See United States v. Frazier, 387 F.3d 

1244, 1260 (11th Cir. 2004). The Court acts as a gatekeeper “to ensure that 

speculative, unreliable expert testimony does not reach the jury.” Kilpatrick v. Breg, 

Inc., 613 F.3d 1329, 1335 (11th Cir. 2010) (citing Daubert, 509 U.S. at 597 n.13). The 

Court does not assess the witness’ credibility or the putative weight of the evidence; 
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“vigorous cross-examination, presentation of contrary evidence, and careful 

instruction on the burden of proof are the traditional and appropriate means of 

attacking shaky but admissible evidence.” Quiet Tech. DC-8, Inc. v. Hurel-Dubois UK 

Ltd., 326 F.3d 1333, 1341 (11th Cir. 2003).  

The burden of establishing qualification, reliability, and helpfulness “rests on 

the proponent of the expert opinion.” Williams v. Mosaic Fertilizer, LLC, 889 F.3d 

1239, 1245 (11th Cir. 2018). The district court has “broad discretion in determining 

whether to admit or exclude expert testimony, and its decision will be disturbed on 

appeal only if it is manifestly erroneous.” Evans v. Mathis Funeral Home, 996 F.2d 

266, 268 (11th Cir. 1993). 

Although sometimes helpful, a Daubert hearing is not necessary for the Court 

to fulfill its gatekeeping role of determining whether an expert’s testimony meets the 

requirements set forth in Daubert. Corwin v. Walt Disney Co., 475 F.3d 1239, 1252 

n.10 (11th Cir. 2007) (“Although they are often helpful, hearings are not prerequisite 

to such determinations under the Federal Rules or established law.”); see also United 

States v. Hansen, 262 F.3d 1217, 1234 (11th Cir. 2001) (holding that Daubert hearings 

are not required); Cook ex rel. Estate of Tessier v. Sheriff of Monroe County, Fla., 402 

F.3d 1092, 1113 (11th Cir. 2005) (noting that the trial court was under no obligation 

to hold a Daubert hearing). The decision of whether or not to hold a Daubert hearing 

is within the discretion of the Court. United States v. Junkins, 537 F. Supp. 2d 1257, 

1259 n.1 (S.D. Ala. 2008) (denying the Government's requests for a hearing because 

it would not have materially advanced the Court’s understanding of the issues).  
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After reviewing the pleadings, I felt that a Daubert hearing would materially 

advance my understanding of the proposed expert testimony and the issues before 

me as to some of the proposed expert witnesses. On March 29, 2022, I held oral 

argument on the Motions for Summary Judgment (ECF Nos. 700, 702), Plaintiffs’ 

Motion to Exclude the Testimony of Jan Jacobowitz (ECF No. 696), Defendants’ 

Motion to Exclude the Testimony of David Carlson (ECF No. 703), Plaintiffs’ Motion 

to Exclude the Testimony of Dr. John Crotts (ECF No. 697), and Plaintiffs’ Motion to 

Exclude the Testimony of Steven Berwick (ECF No. 698). ECF Nos. 766, 769.  

DISCUSSION 

1. Jan Jacobowitz  

Ms. Jacobowitz is a legal ethics advisor who was hired by DC Capital to give 

her expert opinion on the following questions:  

(1) whether advice provided regarding a contract in the context of an attorney-
client relationship may constitute tortious interference 

(2) whether the payment of attorney fees via a power of attorney may be 
defined as an impermissible referral fee 

(3) whether it is proper for nonlawyer members of DC Capital to interact with 
clients in relation to client confidentiality 

(4) whether it is proper for DC Capital to outsource some of its administrative 
operations.  

 
ECF No. 696-1 at 3.  

If allowed to testify at trial, Ms. Jacobowitz will testify as to her opinion that 

“DC Capital has not engaged in tortious interference [,] its receipt of attorney fees is 

not the result of an unethical referral fee scheme . . . [, and] the fact that DC Capital 

has nonlawyer membership and outsources some of its administrative services is 

Case 9:18-cv-80311-BER   Document 771   Entered on FLSD Docket 03/31/2022   Page 4 of 60



5 
 

consistent with the legal ethics rules and advisory opinions of the District of Columbia 

Bar Association.” Id.  

Plaintiffs seek to exclude the portion of Ms. Jacobowitz’s opinion that DC 

Capital has not violated any ethical rules nor committed tortious interference by 

rendering legal advice to and representing Diamond Owners who sought to exit their 

timeshare contracts with Plaintiffs. See generally ECF No. 696. Plaintiffs argue this 

portion of her testimony should be excluded for three primary reasons: (1) her legal 

conclusions are contrary to Eleventh Circuit caselaw; (2) her opinion invades the 

province of the judge and jury by stating what the law is; (3) she is not a qualified to 

testify as an expert on this topic because she is not an expert on agency law or tortious 

interference; (4) her conclusions are not based on any reliable methodology; and (5) 

even if Ms. Jacobowitz satisfies the Rule 702 requirements, her testimony is unduly 

prejudicial in the context of Federal Rule of Evidence 403.  

 Having reviewed Ms. Jacobowitz’s report, I find that her opinion that “DC 

Capital’s conduct is consistent with the rules of professional conduct and the law of 

agency” is well within the bounds of her professional knowledge and expertise. See 

Wyndham Vacation Ownership, Inc. v. Sussman, No. No. 6:18-cv-2171-GAP-DCI, 

2021 WL 5177339, at *2–3 (M.D. Fla. Nov. 5, 2021) (permitting legal ethics expert to 

testify regarding whether defendant had violated ethics rules because the expert’s 

opinion was relevant, reliable, and did not invade the province of the judge or jury). 

However, her opinion that because DC Capital’s conduct is consistent with the rules 

of professional conduct and agency law that “advising a client on various strategies 
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for terminating a contract does not constitute tortious interference” is a 

conclusion that is an interpretation of the law, which is the exclusive province of the 

Court. See Id. at *3 (“Were [the expert] to comment on whether [the defendant] 

violated FDUTPA, then the Court would agree [that the expert is instructing the jury 

on an issue of law in the case]. But opining on whether [the defendant]’s practices 

conformed to the rules of his profession is generally acceptable.”) (citing Whiteside v. 

Infinity Cas. Ins. Co., No. 4:07-CV-87, 2008 WL 3456508, at *8 (M.D. Ga. Aug. 8, 

2008). 

Expert testimony consisting of legal conclusions is inadmissible. Montgomery 

v. Aetna Cas. & Sur. Co., 898 F.2d 1537, 1541 (11th Cir. 1990); see also Cordoves v. 

Miami-Dade Cnty., 104 F. Supp. 3d 1350, 1365 (S.D. Fla. 2015) (“Experts are not 

permitted to explain to the jury what the applicable legal standards are.”). Therefore, 

any expert testimony from Ms. Jacobowitz regarding the proper interpretation of the 

law, particularly whether DC Capital’s actions constitute tortious interference, is 

improper and must be excluded. 

Even if it were not the case that her testimony would be an improper opinion, 

I also find that it would be unduly prejudicial and unnecessarily confusing to the jury 

under Federal Rule of Evidence 403. Furthermore, even if her testimony was proper, 

not unduly prejudicial, and not confusing for the jury to hear, I find that Ms. 

Jacobowitz is not qualified as an expert in the law of tortious interference and thus 

her opinion that DC Capital has not committed tortious interference is an unqualified 

expert opinion. She is certainly qualified as an expert in legal ethics, but Ms. 
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Jacobowitz does not purport to be (nor does DC Capital offer any evidence to suggest 

she is) an expert in the law of tortious interference and what activities do or do not 

qualify as tortious interference. Thus, I find this portion of her testimony to be 

improper. 

Accordingly, Plaintiffs’ Motion to Exclude Certain Testimony of Ms. Jacobowitz 

(ECF No. 696) is GRANTED in part and DENIED in part. Ms. Jacobowitz is 

permitted to testify regarding her opinion as to whether DC Capital’s actions 

constitute violations of ethics rules. However, she may not testify as to whether, in 

her expert opinion, DC Capital’s actions constitute tortious interference.  

2. Arthur Burger 

Plaintiffs offer Mr. Burger as a legal ethics expert to rebut Ms. Jacobowitz’s 

opinions. If permitted to testify, Mr. Burger will opine as follows: 

(1) The allegations against DC Capital, if true, would constitute a breach of DC 
Capital’s ethical obligations as a law firm and would, therefore “violate all, 
or nearly all, of the ethics rules that relate to a lawyer’s duties to her 
clients.” 

(2) DC Capital’s pattern of behavior, if true, supports a finding that DC Capital 
was acting in its own interests instead of the interest of its clients, thus 
rendering DC Capital’s reliance on the attorney-client relationship to shield 
itself from the tortious interference claims unjustified. 

(3) D.C. Rule 5.4, which permits nonlawyers to own portions of a law firm, does 
not apply when lawyers in the law firm a) are not practicing primarily in 
D.C. and b) are not licensed to practice in D.C., and even if it did, 

(4) DC Capital did not comply with Rule 5.4(c) because it allowed Newton 
Defendants “to direct or regulate the lawyer’s professional judgment in 
rendering such legal services.” 

(5) DC Capital violated D.C. ethical rules by “holding out” lawyers licensed 
only in other states as D.C. lawyers. 

(6) D.C. Capital’s name violates D.C. ethical rules by using a misleading name 
that creates the incorrect impression that the firm’s operations are in D.C. 

Case 9:18-cv-80311-BER   Document 771   Entered on FLSD Docket 03/31/2022   Page 7 of 60



8 
 

(7) “DC Capital’s practices suggest a cynical appropriation of the attributes of 
the attorney-client relationship to advance the financial interests of the 
nonlawyer owners, without any intention to provide genuine legal services. 

(8) There is a lack of transparency regarding fees and financial arrangements 
between DC Capital and the Newton Defendants that violates ethical rules. 

(9) Overall, “the pervasive disregard for numerous ethical mandates . . . is 
probative of the state of mind of the lawyers in management at DC Capital, 
which the Court has stated is relevant to the claims.”  

 
ECF No. 707-1. 
 

Defendants seek to exclude the opinions and testimony of Mr. Burger on the 

following grounds: (1) the methodology by which Mr. Burger reaches his conclusions 

is not reliable because he did not consider “sufficient facts or data” when formulating 

his opinion and instead relied upon “incomplete and self-serving assumptions” 

provided by Plaintiffs; (2) Mr. Burger’s testimony does not assist the trier of fact, 

through the application of scientific, technical, or specialized expertise, to understand 

the evidence or to determine a fact in issue because Mr. Burger’s opinion is based on 

speculation and he failed to consider certain record evidence; and (3) Mr. Burger’s 

testimony should be precluded pursuant to Federal Rule of Evidence 403 because it 

will mislead the jury and any probative value it has is grossly outweighed by the 

prejudice it would cause DC Capital. See ECF No. 707.  

a. Proper Rebuttal Opinion 

I have reviewed Mr. Burgers expert opinion and find it to be an appropriate 

rebuttal expert opinion admissible at trial. Mr. Burger does not, as DC Capital argues 

in its Motion, opine as to whether DC Capital has committed tortious interference. 

Instead, he relies on his expertise in the field of legal ethics to opine on whether the 

practices of DC Capital violate certain ethics rules. For example, Mr. Burger opines 
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that DC Capital did not comply with the ethical rules governing D.C., specifically 

Rule 5.4(c), because it allowed the non-lawyer owners, such as Theo Panopolous, “to 

direct or regulate the lawyer’s professional judgment in rendering such legal 

services.” ECF No. 707-1 at 24–25. See also id. at 20–24 (portion of the opinion 

discussing D.C. Rule 5.4 and its geographical reach and jurisdictional limits as 

determined in two ABA ethics opinions; subsequently applying the jurisdictional 

limits of D.C. Rule 5.4 to DC Capital’s practices).  Mr. Burger does not jump to the 

conclusion that because, in his opinion, DC Capital violated DC ethics Rule 5.4(c), 

that they also committed tortious interference. He is not permitted to do so for the 

same reason Ms. Jacobowitz’s testimony to that effect has been excluded: it is an 

inadmissible interpretation of the law, which is the exclusive province of the Court. 

b. Reliability 

I find that Mr. Burger’s opinion is reliable for the purposes of admission under 

Daubert and Federal Rule of Evidence 702. Plaintiffs have demonstrated that Mr. 

Burger relied on sufficient facts when formulating his opinion. See ECF No. 707-1 at 

5–6. See also ECF No. 737 at 8. His report was replete with ample citations to the 

record evidence on which he relied to form his opinion. See, e.g., ECF No. 707-1 at 14–

17 (citing to Brian Parker deposition transcript, Jefferson Kline deposition transcript, 

Helen Washer deposition transcript, and Scott Olifant deposition transcript and e-

mail to Nadine Chabrier to support his opinion that DC Capital exhibited a pattern 

of practices that breach the ethical and fiduciary duties that a law firm owes to its 

clients.)  
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Defendants argue that Mr. Burger’s opinion is based on unreliable 

methodology because it is based only on facts that are self-serving to Plaintiffs. 

Although I disagree with Defendants for the reasons stated above, I will note that the 

information (or lack thereof, in Defendants’ opinion) relied upon to form his opinion, 

is certainly an appropriate line of questioning for Defendants to utilize during cross-

examination of Mr. Burger. See Hangarter v. Provident Life and Acc. Ins. Co., 373 

F.3d 998, 1017 n. 14 (9th Cir. 2004) (“[T]he factual basis of an expert opinion goes to 

the credibility of the testimony, not the admissibility, and it is up to the opposing 

party to examine the factual basis for the opinion in cross-examination.”) 

c. Helpfulness  

As to Defendants’ second argument, I disagree and find Mr. Burger’s testimony 

assists the trier of fact, through the application of his specialized expertise in legal 

ethics, to understand the evidence or to determine a fact in issue. To satisfy the 

helpfulness requirement, expert testimony must be relevant to an issue in the case 

and offer insights “beyond the understanding and experience of the average citizen.” 

United States v. Rouco, 765 F.2d 983, 995 (11th Cir. 1985). Relevant expert testimony 

“logically advances a material aspect of the proposing party's case” and “fits” the 

disputed facts. McDowell v. Brown, 392 F.3d 1283, 1298–99 (11th Cir. 2004). Expert 

testimony does not “fit” when there is “too great an analytical gap” between the facts 

and the proffered opinion. Gen. Elec. Co. v. Joiner, 522 U.S. 136, 147 (1997).  

Mr. Burger’s testimony “logically advances a material aspect” of Plaintiffs’ 

case, namely, that DC Capital was not operating as a legitimate law firm and 
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therefore cannot hide behind the agency protection to shield it from liability for 

tortious interference. Mr. Burger’s resume demonstrates that he is more than 

qualified to give his expert opinion in matters of legal ethics, as is Ms. Jacobowitz. I 

do not find that his opinion is so lacking in consideration of record evidence to render 

it unreliable and, as stated, whether he failed to consider certain record evidence is a 

topic Defendants can address with him on cross-examination. As Ms. Jacobowitz’s 

testimony that DC Capital’s practices are well-within ethical bounds is relevant and 

assists the trier of fact, so does Mr. Burger’s testimony, as a rebuttal expert, that they 

are not. 

d. Rule 403 

I also do not find that Mr. Burger’s opinion should be excluded under Federal 

Rule of Evidence 403. The court's gatekeeping role “is not intended to supplant the 

adversary system or the role of the jury.” Allison v. McGhan Med. Corp., 184 F.3d 

1300, 1312 (11th Cir. 1999). Only the jury may determine “where the truth in any 

case lies” and the court “may not usurp this function.” Frazier, 387 F.3d at 1272. 

Thus, a court may not “evaluate the credibility of opposing experts” or the 

persuasiveness of their conclusions, Quiet Tech., 326 F.3d at 1341; instead, its duty 

is limited to “ensur[ing] that the fact-finder weighs only sound and reliable evidence.” 

Frazier, 387 F.3d at 1272. The jury will be permitted to hear testimony from 

Defendants’ legal ethics expert offering a reliable opinion, so too should they be 

allowed to hear and weigh her testimony against Plaintiffs’ legal ethics expert 

offering a similarly reliable opinion.  
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Accordingly, Defendants’ Motion to Exclude Opinions and Testimony of Arthur 

D. Burger (ECF No. 707) is DENIED. 

3. David Carlson  

Plaintiffs offer Mr. Carlson as a legal expert to research and provide his expert 

opinion on the following questions:  

(1) Have there been any timeshare laws enacted in the United States since 
2015 that would, as asserted in the mailer distributed by Newton Group 
Transfers (the “Mailer”), allow a timeshare developer to increase 
maintenance fees without any restriction?  

(2) Are there any other limitations, aside from alleged changes in law affecting 
timeshare owners’ associations, that restrict a timeshare developer, a 
homeowners’ association, or managing entity from increasing maintenance 
fees without any restriction?  
 

(3) What is [Mr. Carlson’s] opinion on whether the first sentence of the Mailer 
is false or misleading?  

 
ECF No. 703-1.  

Mr. Carlson is the general counsel of Urbain Hospitality Group Inc. Id. at 3.  

He previously served in various in-house roles at Wyndham Destinations, Inc. and 

the Medicines Company. Id. Prior to his in-house work, Mr. Carlson was a corporate 

associate for several law firms. Id.  

To help conduct the necessary research to answer the first two questions posed 

to him, Mr. Carlson retained the law firm of Foley & Lardner LLP (“Foley”). Id. His 

report indicates that he reviewed a number of materials in forming his opinion 

including, but not limited to, the Mailer, relevant Florida statutes, the Third 

Amended Complaint (ECF No. 72), depositions transcripts, and various motions 

including Plaintiffs’ Motion for Partial Summary Judgment and the Court’s Order on 
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that Motion. Id. at 4. He also reviewed two memoranda authored by attorneys at 

Foley: the first titled “Memorandum from Foley regarding 50 State Survey – 

Timeshare Maintenance Fees dated October 23, 2020” (“50-State Memo”), and the 

second titled “Memorandum from Foley regarding Fiduciary Duty of Directors of a 

Timeshare Association dated October 20, 2020” (“Fiduciary Duty Memo”). Id.  

At the Oral Argument, Defendants clarified that they are only relying on the 

2015 Amendment to Florida Statute § 721.55(4)(h)(2) to show that the Mailer was not 

false or misleading. Plaintiffs then conceded that Mr. Carlson’s testimony regarding 

whether there have been any timeshare laws enacted in the United States since 2015 

that would allow a timeshare developer to increase maintenance fees without 

restriction, is irrelevant, given Defendants’ representation that it is only relying on 

the Florida Statute. Accordingly, I find that Mr. Carlson’s testimony as to question 

one should be excluded on relevance grounds.  

Defendants otherwise seek to exclude the opinions and testimony of Mr. 

Burger on the following grounds: (1) his opinion impedes the province of the judge in 

telling the jury what the law is and his interpretation of it; (2) his opinion is unreliable 

because he did not independently verify the two Foley memos; and (3) he is not 

qualified to serve as an expert witness in this case. ECF No. 703.  

a. Invading the province of the judge and jury 

I find that Mr. Carlson’s opinions that (1) Chapter 721 of Florida Statutes (the 

“Timeshare Act”) codifies the existence of a fiduciary duty owed to the individual 

timeshare owners by timeshare entities and that fiduciary duty restricts them from 
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increasing maintenance fees without restriction, and that (2) the 2015 Amendment 

to Florida Statute § 721.55(4)(h)(2) does not allow timeshare entities, like Plaintiffs, 

to increase maintenance fees without restriction, invades the province of the judge by 

telling the jury what the law is. Defendants clarified at the Oral Argument that they 

do not contest the existence of a fiduciary duty that constricts timeshare companies 

in some way. They disagree as to whether the existence of the fiduciary duty makes 

the Mailer false or misleading.  

Plaintiffs argue that Mr. Carlson’s opinions do not invade the province of the 

judge because he is addressing a question of fact. See ECF No. 736 at 12–13. Plaintiffs 

cite in their briefing, and referenced at the Oral Argument, the case Maddox v. 

Georgia Dep't of Human Services, Div. of Family & Children Services, 1:10-CV-02742-

AT, 2012 WL 12893269, at *39 (N.D. Ga. Sept. 28, 2012). There, the proposed expert 

was a guardian ad litem offered by the plaintiffs to testify that  

based on her legal education, employment, training, and involvement in 
this case . . . she agrees with the findings of the findings [the] County 
Juvenile Court Judge . . . as contained within the protective order filed 
in []Juvenile Court . . . [and that] (1) the State Defendants violated their 
own policies and Georgia law by creating the Safety Plan without the 
consent of [Plaintiff] . . .; (2) [Plaintiff] was divested of her custodial right 
without due process as required under the U.S. Constitution; (3) 
[Defendant] violated Georgia law and Plaintiffs' due process rights 
under the U.S. Constitution by discharging [the juvenile] from the 
hospital without court involvement or the consent of [Plaintiff].  

Id. at *38. Defendants moved to dismiss the expert on the grounds that her proposed 

legal analysis was not the proper subject of expert testimony. Id. After noting the 

distinction between lawyers who are called to testify as to legal opinion versus 

questions of fact which involve legal matters, the Court ultimately held that the 
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expert could testify as to her personal knowledge and participation in the underlying 

dispute, the factual matter of whether the plaintiff in that case had custody of the 

juvenile, and her personal knowledge of “Georgia’s policies, procedures, and 

requirements in custody matters.” Id. at 40. However, the Court did not allow her to 

opine, as a legal expert, as to whether “Plaintiffs' constitutional due process rights 

were violated as a result of [Defendants’] actions.” Id. (“While [the expert] may be an 

expert as to Georgia law governing custody and guardianship issues, Plaintiffs have 

made no showing that she is qualified to testify regarding the constitutional law 

issues involved in this case. More importantly, in the Eleventh Circuit, the judge is 

the jury's only source of law. The court decides the content of the law, and instructs 

the members of the jury on the applicability of the law to the facts of the case. Thus, 

[the expert] may not testify as to the constitutionality or the legal implications of the 

Defendants' conduct.”).  

 Neither Maddox nor the other cases cited in Plaintiffs’ briefing persuade the 

Court that Mr. Carlson’s opinions are appropriate expert testimony where he is 

telling the jury what the Florida Statutes say and mean. This is not a case “[w]here 

the substance of the expert's testimony concerns such things as industry standards, 

practices, and customs which are helpful to the fact-finder's evaluation of the parties' 

conduct against the industry standards” or where the expert merely offers a “passing 

reference to a legal principle or assumption in an effort to place the opinions in some 

sort of context will not justify the blanket exclusion of expert testimony in its 

entirety.” See Maiz v. Virani, 253 F.3d 641, 667 (11th Cir. 2001). Further, there is no 
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longer an issue of fact as to whether there exist any laws across the United States 

giving timeshare companies the ability to raise maintenance fees without restriction. 

Defendants have pointed to one Florida law. It is the Court’s job to instruct the jury 

as to what that law says. Plaintiffs point to another law for the proposition that they 

have a fiduciary duty to Diamond owners that prevents them from raising fees 

without limit. It is the Court’s job to instruct the jury as to what that law says. 

Montgomery, 898 F.2d at 1541 (“the court must be the jury’s only source of law”).  

Finally, Mr. Carlson’s last remaining opinion, that the Mailer is literally false 

and misleading, invades the province of the jury. Whether the Mailer is false or 

misleading is a key legal question at issue in this case. The Court will instruct the 

jury what the Florida Statutes referenced above state. The jury will review the Mailer 

and determine whether it is false or misleading. It is not appropriate for an expert to 

provide an “expert opinion” as to an ultimate legal issue in the case. See United States 

Securities & Exchange Commission v. Spartan Securities Group, Ltd., No. 8:19-cv-

448-T-33CPT, 2020 WL 7024885, *8 (M.D. Fla. Nov. 30, 2020). 

Neither does Mr. Carlson’s testimony offer “special technical assistance” 

necessary to assist the jury in determining whether the Mailer is false or misleading.  

Once the Court instructs the jury on the parameters of Florida law, the jury can 

determine the accuracy of the Mailer. When the trier of fact is “entirely capable of 

determining” issues in the case “without any technical assistance from . . . experts,” 

expert testimony is unhelpful and must be excluded from the evidence. City of 

Tuscaloosa v. Harcros Chemicals, Inc., 158 F.3d 548, 565 (11th Cir. 1998). 
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“Otherwise, there is a risk the trier of fact will give the expert testimony undue weight 

on account of his special status.” Hendrix v. Evenflo Co., 255 F.R.D. 568, 579 (N.D. 

Fla. 2009).  Therefore, I independently would exclude Mr. Carlson’s testimony as 

unduly confusing and prejudicial under Rule 403. 

Accordingly, Defendants’ Motion to Exclude Opinions and Testimony of David 

Carlson (ECF No. 703) is GRANTED.1 

4. Dr. Jamie Baldwin  

Plaintiffs offer Dr. Baldwin as a statistics expert to provide her opinion on the 

following:  

(1) Whether the interactions with Newton Defendants and DC Capital likely 
affect the payment behavior of Diamond owners.  
 

(2) What are the factors that may have caused a Diamond owner to default in 
their payment obligations to Plaintiffs.  

 
ECF No. 747-1. To determine whether a relationship between Diamond owners and 

third-party exit companies like Newton Defendants influenced Diamond owners’ 

payment behavior, Dr. Baldwin’s report states that she analyzed and reviewed data 

showing the payment behaviors for Diamond owners with and without contact with 

third-party exit companies (“payment behavior data”). Id. at 2–6. Dr. Baldwin’s 

report concludes as follows:  

My analyses demonstrate a marked change in payment behavior 
associated with Owners entering third party exit contracts. My analysis 

 
1 Because I have found that each of Mr. Carlson’s opinions are excludable either 
because they are no longer relevant, because they invade the province of the 
judge/jury, or because they are unduly prejudicial and confusing, I need not address 
whether Mr. Carlson is unqualified to testify as an expert in this case or whether his 
opinions are based on unreliable methodology.  
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of payment behavior of Owners in contract with Newton shows a 
statistically significant association with altered payment behavior after 
entering contract. The odds of discontinuing payment prior to the 
completion of the loan increased significantly once the Owner had 
entered contract with Newton. Additionally, after controlling for other 
important factors affecting default rates, my model demonstrates a 
continued strong association between Diamond Resort’s receipt of a 
letter of representation from a third party exit company and the 
likelihood that the Owner defaults. The estimated odds of default, after 
controlling for other factors, are 12 times greater for Owners with a DC 
letter of representation than for Owners without one. These results are 
fully consistent with Plaintiffs’ allegations that Owners contracting with 
Newton and DC Capital cause an increase in the likelihood that the 
Owners default on their timeshare loans. The data support the 
allegation that Defendants cause Owners to default on their timeshare 
loans. 
 

Id. at 22.  
 

Defendants seek to exclude the opinions and testimony of Dr. Baldwin on the 

following grounds: (1) Dr. Baldwin’s opinions are unreliable because they are based 

on an assumption contrary to Florida law, contradicted by the record evidence, and 

because she did not independently verify information received from Plaintiffs and 

relied upon to generate her findings; (2) her opinions are unhelpful because they are 

circumstantial evidence, not direct evidence as required by Florida law, of tortious 

interference and Dr. Baldwin selectively relied on the deposition transcript of 

Diamond owner Diane Reeve; and (3) Dr. Baldwin is not qualified to render an expert 

opinion in this case because she does not have specialized knowledge of the timeshare 

industry which would help the jury to understand the evidence or determine a fact at 

issue. ECF No. 706.  
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a. Qualification 

As to Defendants’ final point, I find that Dr. Baldwin is qualified to serve as an 

expert witness in this case. To meet the qualification requirement, a party must show 

that its expert has sufficient “knowledge, skill, experience, training, or education to 

form a reliable opinion about an issue that is before the court.” Hendrix ex. Rel. G.P. 

v. Evenflo Co., Inc., 609 F.3d 1183, 1193 (11th Cir. 2010) (citing Fed. R. Evid. 702) 

(“Hendrix II”), aff'g 255 F.R.D. 568 (N.D. Fla. 2009) (“Hendrix I”). The qualifications 

standard for expert testimony is “not stringent” and “[s]o long as the witness is 

minimally qualified, objections to the level of [his] expertise [go] to credibility and 

weight, not admissibility.” Hendrix I, 255 F.R.D. at 585. 

I find that Dr. Baldwin has demonstrated that she has sufficient “knowledge, 

skill, experience, training, or education to form a reliable opinion about an issue that 

is before the court.” Hendrix II, 609 F.3d at 1193. Dr. Baldwin has a Masters degree 

and Ph.D. in Statistics from University of Florida. Id. at 2. She has over fifteen years 

of professional training and experience in statistical consulting. She is now the 

President of Infotech Consulting, where she has worked 2008. Id. Bearing in mind 

that the qualifications standard for expert testimony is “not stringent,” I find that Dr. 

Baldwin is more than “minimally qualified” to testify about a statistical modeling 

analysis.  Defendants are free to argue at trial that her credibility is diminished, and 

her testimony should be given less weight, due to her lack of expertise in the 

timeshare industry specifically. Hendrix I, 255 F.R.D. at 585. 
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b. Reliability/ Helpfulness  

Regarding Defendants’ arguments that Dr. Baldwin’s opinions are unreliable, 

I disagree. Defendants argue that her opinions should be excluded because her 

opinion is circumstantial evidence, not direct evidence that supports a tortious 

interference claim, as Defendants incorrectly assert is required. ECF No. 706 at 3–5. 

Defendants cite to multiple cases discussing the elements of a claim for tortious 

interference. See Rosa v. Florida Coast Bank, 484 So. 2d 57, 58 (Fla. 4th DCA 1986); 

Ethyl Corp v. Balter, 386 So. 2d 1220, 1223 (Fla. 3d DCA 1990); Lawyler M.D. v. 

Eugene Wuesthoff Memorial Hosp. Assoc., 497 So. 2d 1261, 1263 (Fla. 5th DCA 1986). 

Each of these cases supports the undisputed fact that an indispensable element for a 

claim for intentional interference with an advantageous business relationship is that 

the interference is both direct and intentional, not that the evidence to support it can 

only be direct evidence.  

Furthermore, the fact that Dr. Baldwin’s opinions are contradicted by other 

(not all) record evidence goes to weight, not admissibility and I decline to exclude her 

testimony on that basis. Defendants are “free to identify flawed data or facts relied 

upon by [Dr. Baldwin] upon cross-examination, but such reliance at this stage does 

not render expert testimony inadmissible under Daubert.” Cameron v. Teeberry 

Logistics, LLC, No. 3:12–cv–181–TCB, 2013 WL 7874709, at *4 (N.D. Ga. May 21, 

2013) (quoting Mcgarity v. FM Carriers, Inc., No. 4:10–cv–130, 2012 WL 1028593, at 

*1 (S.D. Ga. Mar. 26, 2012) and citing Greenwell v. Boatwright, 184 F.3d 492, 497 

(6th Cir. 1999) (trial court's admission of accident reconstruction expert's opinion was 
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not erroneous even though it directly conflicted with eyewitness testimony); Souder 

v. Floyd Cnty., Ga., Nos. 4:03–cv–85–HLM & 4:04–cv–95–HLM, 2005 WL 6218033, 

at *6 (N.D. Ga. Mar.22, 2005) (“The fact that other evidence in the record contradicts 

or disputes an expert's opinion does necessarily warrant exclusion of the expert's 

opinion.”)). 

Similarly, whether Dr. Baldwin independently verified the data set she 

received from Plaintiffs goes to weight, not admissibility. In essence, Defendants do 

not argue that the linear regression model used by Dr. Baldwin is unsound, but that 

the results obtained are unreliable because she applied unverified data to the linear 

regression model. Whether Dr. Baldwin’s opinion should be given less weight because 

it was generated from an unverified data set can be developed on cross examination 

and ultimately evaluated by the jury. Daubert, 509 U.S. at 595 (The focus of the 

inquiry “must be solely on principles and methodology, not on the conclusions that 

they generate.”). An alleged failure to independently verify components of the 

analytical framework goes to weight and credibility as opposed to admissibility of 

evidence. Advanced Body Care Solutions, LLC v. Thione Intern, Inc., 615 F.3d 1352, 

1363–64 (11th Cir. 2010). See also Omni Healthcare Inc. v. Health First Inc., No. 6:13-

cv-1509-Orl-37DAB, 2016 WL 4272164, at *7 (M.D. Fla. Aug. 13, 2016) (denying 

motion to exclude expert opinion and stating “while Plaintiffs challenge the propriety 

of [the expert]'s wholesale adoption of Omni's [data set] as set forth in the [] Report, 

they do not argue that the methodology employed in the report is itself unsound. 

Whether such use undermines the reliability of [the expert]'s opinion is a “garbage 
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in, garbage out” objection that is best left for cross examination. Standing alone, [the 

expert’s] Opinion may or may not be sufficient to support a defense verdict, but it is 

admissible.”).  

I apply the same reasoning and conclusions from above to deny Defendants’ 

motion on the grounds that Dr. Baldwin’s opinions are unhelpful. As stated, the fact 

that her opinion constitutes circumstantial evidence of tortious interference is not a 

basis to exclude her testimony because Florida law does not require “direct evidence” 

of the interference; it requires that the interference itself be direct. Furthermore, Dr. 

Baldwin’s selective reliance on the deposition transcript of Diane Reeve goes to the 

weight of Dr. Baldwin’s testimony, not its admissibility, and can be thoroughly 

addressed by Defendants upon thorough cross-examination.  

In summary, I find Dr. Baldwin’s testimony and opinions to be admissible. 

Plaintiffs have established that Dr. Baldwin is qualified to testify competently 

regarding the statistical model she ran and the results obtained from it, that the 

methodology by which Dr. Baldwin reached her conclusions is sufficiently reliable, 

and that her testimony will assist the jury through the application of scientific, 

technical, or specialized expertise, to understand the evidence or to determine 

whether Defendants’ directly interfered with an advantageous business relationship. 

Frazier, 387 F.3d at 1260. 

Accordingly, Defendants’ Motion to Exclude Testimony of Dr. Jamie Baldwin 

(ECF No. 706) is DENIED.2 

 
2 I note that Plaintiffs’ filed a Motion to Strike Arguments Raised for the First Time 
 

Case 9:18-cv-80311-BER   Document 771   Entered on FLSD Docket 03/31/2022   Page 22 of 60



23 
 

5. Dr. Mark Van Der Laan  

Defendants offer Dr. Van Der Laan as a rebuttal statistics expert. Dr. Van Der 

Laan was retained to “review and consider the report and conclusions” of Dr. Baldwin. 

ECF No 699-2 at 3. If permitted to testify, Dr. Van Der Laan will opine that Dr. 

Baldwin’s report shows a correlation or association between a consumer hiring 

Defendants and ceasing payment on timeshare contracts, but it does not analyze 

causation because her study does not adjust for potential confounding variables. Id. 

at 39–40 (“Dr. Baldwin failed to take into account the different causal factors that go 

into a decision of a consumer to stop payment, therefore she arrived at a fallacy of 

causation.”). To form his opinion, Dr. Van Der Laan reviewed Dr. Baldwin’s report, 

her deposition testimony, and the materials she reviewed and provided as part of her 

Report. Id. at 3.  

Plaintiffs seek to exclude the opinions and testimony of Dr. Van Der Laan on 

the following grounds: (1) his opinion is not reliable because it is based on speculation 

and conjecture instead of any reliable methodology or tests; (2) Dr. Van Der Laan is 

not qualified to testify as an expert because he does not have any specialized 

knowledge of the timeshare exit industry; and (3) Dr. Van Der Laan’s testimony will 

not assist the jury because it simply reiterates Defense counsel’s arguments. ECF No. 

 
in (1) Defendants’ Reply in Support of their Daubert Motion to Exclude the Testimony 
of Dr. Jamie Baldwin and (2) Defendants’ Reply in Support of their Daubert Motion 
to Exclude the Testimony of Dr. Bruce Isaacson. ECF No. 764. I have reviewed the 
arguments made by Plaintiffs and conclude that the supplemental arguments raised 
by Defendants in their Reply briefing for these two experts did not affect my decision 
to grant or deny the Motions to Exclude. Accordingly, I will, by separate order, deny 
as moot Plaintiffs’ Motion to Strike. 
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699.  

a. Qualification  

 Regarding Plaintiffs’ argument that Dr. Van Der Laan is not qualified to testify 

in this matter because he lacks specialized knowledge of the timeshare exit industry, 

I disagree. For the same reasons I found that limited knowledge of the timeshare 

industry was not a reason to exclude Dr. Baldwin as an unqualified expert, I find the 

same for Dr. Van Der Laan. He has demonstrated that he has sufficient “knowledge, 

skill, experience, training, or education to form a reliable opinion about an issue that 

is before the court.” Hendrix II, 609 F.3d at 1193. Dr. Van Der Laan has a Masters 

degree in mathematics with a specialty in statistics and a Ph.D. in mathematical 

statistics from Utrecht University, Netherlands. ECF No. 699-2 at 2.  He has been a 

professor in statistics and biostatistics at the University of California, Berkely for 

twenty-two years. His work has earned him numerous statistics awards and he has 

authored over 300 publications and published four books. Id. His particular focus is 

on methods for causal inference from observational data. Id. Like Dr. Baldwin, Dr. 

Van Der Laan is more than “minimally qualified.” Plaintiffs are free to explore his 

lack specialized knowledge of the timeshare industry on cross-examination and argue 

to the jury that his credibility is diminished as a result. Hendrix I, 255 F.R.D. at 585. 

b. Reliability  

 I also disagree with Plaintiffs’ argument that Dr. Van Der Laan’s opinion is 

not reliable because he did not design or run a particular statistical test. Dr. Van Der 

Laan was hired by Defendants to rebut Dr. Baldwin’s opinion that Diamond owners 
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who came into contact with or retained a timeshare exit company like Defendants 

were more likely to default on their timeshare payments. His report does so by 

pointing out that there are other confounding variables that could have affected a 

Diamond owner’s decision to default on payments to Plaintiffs, other than being told 

by Defendants to stop payments. See ECF No. 699-2 at 4 (“In [Dr. Baldwin’s] report, 

it is clear that either (i) little effort was put into identifying these confounding 

variables or (ii) these confounding variables were intentionally ignored, thus 

neglecting the impact these variables might have in a causal relationship.”). As 

Defendants correctly note, the purpose of rebuttal evidence is “‘to explain, repel, 

counteract, or disprove the evidence of the adverse party,” United States v. Delk, 586 

F.2d 513, 516 (5th Cir. 1978) (emphasis omitted) (quoting Luttrell v. United States, 

320 F.2d 462, 464 (5th Cir.1963)). Rule 26 permits rebuttal expert testimony only 

where it “is intended solely to contradict or rebut evidence on the same subject matter 

identified by another party.” Fed. R. Civ. P. 26(a)(2)(D)(ii). 

 As Judge Goodman described in Wreal, LLC v. Amazon.com Inc.,  

[S]everal district courts, including those in the Southern District of 
Florida, have concluded that rebuttal expert witnesses may criticize 
other experts' theories and calculations without offering alternatives. 
See Aviva Sports, Inc. v. Fingerhut Direct Marketing, Inc., 829 F. Supp. 
2d 802, 834–35 (D. Minn. 2011). Such criticism can be about an opposing 
expert’s failure to consider certain facts and evidence in arriving at a 
damages estimate. Id. (quoting Coquina Invs. v. Rothstein, No. 10–
60786–Civ., 2011 WL 4949191, at *5 (S.D. Fla. Oct. 18, 2011)) for the 
proposition that “[a] rebuttal expert can testify as to the flaws that she 
believe[s] are inherent in another expert’s report that implicitly 
assumes or ignores certain facts;” also quoting Pandora Jewelers 1995, 
Inc. v. Pandora Jewelry, LLC, No. 09–61490–Civ., 2011 WL 2295269, at 
*4 (S.D. Fla. June 8, 2011) (authorizing testimony from a rebuttal expert 
who “merely provides other factors that [the plaintiff’s expert] should 
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have considered in his report, based on her economics expertise,” and 
explaining that “[h]ighlighting such factors will be helpful for the jury 
to weigh the evidence presented at trial.”). 

 
No. 14-21385-CIV, 2016 WL 8793317, at *4 (S.D. Fla. Jan. 7, 2016). There, Amazon 

wanted to offer a specific expert and the Court held that Wreal should be permitted 

to elicit from their own rebuttal expert testimony specifically concerning the flaws in 

Amazon’s expert’s methodology and calculations. Id. (“In other words, [the rebuttal 

expert] may give his expert opinion on how Amazon’s expert failed to consider and/or 

include advertising cost savings and how the Fire TV impacted Amazon as a whole 

in his calculations.”). 

Ultimately, the Court in Wreal found that the rebuttal expert should be 

excluded because his opinion did not stop with simply discussing what Amazon’s 

expert had failed to consider. The rebuttal expert countered Amazon’s conclusion with 

his own conclusion that was not sufficiently reliable. Id. at 4. In coming to that 

conclusion, the Court found that the rebuttal expert did not provide a reliable 

methodology for determining his conclusion that “Amazon saved on advertising 

because it chose Fire TV as the product name instead of another name.” Id.  

I find the situation here differs in that Dr. Van Der Laan is not offering a 

conclusion that directly counters Dr. Baldwin’s. For example, Dr. Van Der Laan is 

not testifying that Diamond owners who come into contact with Defendants are less 

likely to default on payment or even that there is no correlation between Diamond 

owners who come into contact with Defendants and default payment rates. To be 

reliable, either of those conclusions would need to be supported by an explanation of 
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the methodology used to reach that conclusion (i.e., an explanation of his own, more 

thorough, independent analysis). Instead, Dr. Van Der Laan is merely testifying that, 

in his opinion, Dr. Baldwin’s report shows correlation, not causation, because it fails 

to analyze several key variables. His report describes how and why these variables 

are important and potentially affect the statistical model results. Although Dr. Van 

Der Laan did not run his own model, I still find his rebuttal opinion to be reliable and 

based in scientifically valid principles, reasoning, and methodology that have been 

properly applied to the facts at issue. Frazier, 387 F.3d at 1261–62. 

To recap, Plaintiffs seek to admit the testimony of their statistics expert who 

will testify that, based on her methodology for evaluating the data set, it is her expert 

opinion that Diamond owners who came into contact with or retained a timeshare 

exit company like Defendants were more likely to default on their timeshare 

payments. Dr. Van Der Laan may testify that, in his own expert opinion, Dr. 

Baldwin’s report fails to consider certain confounding variables (other than the 

timeshare exit companies themselves) that could have had an impact on whether a 

Diamond owner defaulted on payment, thus disrupting the causal relationship Dr. 

Baldwin believes exists.  

How Dr. Van Der Laan came up with his list of confounding variables is a 

subject that Plaintiffs are entirely free to explore on cross examination of Dr. Van Der 

Laan. And, the fact that Dr. Van Der Laan’s proposed list of confounding variables 

was taken from Defense counsel’s questioning at Dr. Baldwin’s deposition goes to 

weight, not admissibility. Similarly, the fact that Dr. Van Der Laan has not actually 
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tested these confounding variables to determine if they have any impact on Dr. 

Baldwin’s results is also something that Plaintiffs are free to explore on cross-

examination and argue to the jury is a reason to discredit Dr. Van Der Laan’s opinion. 

However, it is not a reason to exclude his opinion all together. 

c. Helpfulness  

I do not find Plaintiffs’ argument that Dr. Van Der Laan’s testimony is 

unhelpful to the jury to be persuasive. I find that his testimony is relevant to an issue 

in the case (causation) and offers insights “beyond the understanding and experience 

of the average citizen.” Rouco, 765 F.2d at 995. Defense counsel can certainly point 

out the lack of confounding variables considered by Dr. Baldwin when generating her 

report, however, in order to explain to the jury what confounding variables are and 

why they may matter, an expert in statistical analysis is needed. 

Accordingly, Plaintiffs’ Motion to Exclude the Testimony of Dr. Mark Van Der 

Laan (ECF No. 699) is DENIED. 

6. Dr. Bruce Isaacson 

Dr. Isaacson is a consumer survey expert hired by Plaintiffs to conduct a survey 

“that measured the messages communicated by three different sets of advertising 

materials from the Newton Group.” ECF No. 705-1 at 2. The three sets of advertising 

materials tested were (1) the letter mailed by the Newton Group to timeshare owners 

stating in pertinent part that there are “new Timeshare Laws allowing developers to 

raise maintenance fees with no restriction” (the “Letter”), (2) the home page of 

Newton Group’s website and another web page from their site describing “Our 100% 
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Money Back Guarantee & Financial Commitment Guarantee” (the “Home Page and 

Guarantee Page), and (3) the Home Page and a video accessible from the Home Page 

of Newton Group’s website in which Mr. Newton appears on multiple TV appearances 

and is called “a timeshare exit industry expert” and describes the timeshare industry 

as “con artists” and “scams” among other things (the “Home Page and Video”) (all 

materials collectively, the “Advertisements”). Id. at 2–3. If permitted to testify, Dr. 

Isaacson will tender the following conclusions drawn from the results of his survey: 

(1) The Letter “communicates or implies to a substantial percentage of 
timeshare owners that developers can increase maintenance fees without 
restriction.  

(2) The Home Page and Guarantee Page “communicate or imply to a 
substantial percentage of timeshare owners that the company offers a 
money back guarantee.” 

(3) The Home Page and Video “communicate or imply to a substantial 
percentage of timeshare owners that owning a timeshare is bad.”  

(4) The Advertisements “communicate or imply to a substantial percentage of 
timeshare owners that the Newton Group will or can get them out of their 
timeshare. 

(5) The Advertisements “communicate or imply to only a small percentage of 
timeshare owners that the company would get them out of their timeshare 
by having them breach their contract.”  

(6) “A substantial percentage of timeshare owners answered that the messages 
communicated by the materials would make them more likely to hire the 
Newton Group.”  

Id. at 13–16.  

 Defendants seek to exclude Dr. Isaacson on the grounds that (1) his report is 

irrelevant to the case because it does not demonstrate that the Advertisements are 

misleading or deceptive, and therefore does not address the false advertising claims 

brought against Defendants; (2) the report is unreliable because the population used 

for the survey was not representative of the proper population; (3) the report lacks 
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probative value necessary under Fed. R. Evid. 702 because the survey was taken from 

an over-inclusive universe of people in that it was not targeted to customers and 

potential customers of Newton Defendants; (4) the report is unhelpful as to the claims 

brought against DC Capital because the report does not discuss any facts, data, or 

results pertaining to DC Capital; (5) Dr. Isaacson is unqualified to render this opinion 

because he does not have experience in the timeshare industry or the laws related to 

timeshare contract issues; and (6) the testimony should be excluded under Fed. R. 

Evid. 403 as its probative value is far outweighed by its potential to confuse or 

mislead the jury. ECF No. 705.  

a. Qualification 

 Addressing first Defendants’ argument that Dr. Isaacson is unqualified, I 

disagree and find that he is sufficiently qualified to act as a consumer survey expert 

in this case. Dr. Isaacson received a Bachelor of Science degree in engineering from 

the Technological Institute at Northwestern University in 1985, a Master of Business 

Administration and a Doctor of Business Administration degree from Harvard 

Graduate School of Business Administration in 1991 and 1995, respectively. ECF No. 

705-1 at 18. His resume is extensive and well-summarized by Plaintiffs in their 

Response to Defendants’ Motion to Exclude:  

Dr. Isaacson has been involved in marketing and advertising since 1995, 
with experience ranging from designing and rolling out marketing 
campaigns for billion-dollar global companies to conducting many 
hundreds of surveys for civil litigants. He has been retained to conduct 
surveys by the U.S. Federal Trade Commission, the U.S. Department of 
Justice, and the U.S. Patent and Trademark Office. Since 2005, Dr. 
Isaacson has been the President of MMR Strategy Group, where he has 
designed and conducted surveys, testified in a variety of forums as an 
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expert in surveys, marketing, and consumer behavior, and published 
articles about surveys in journals such as The Trademark Reporter.  

 
ECF No. 732 at 6 (citations omitted).  

I agree with Plaintiffs that Dr. Isaacson is more than qualified to testify as a 

survey expert. Dr. Isaacson is not testifying as an expert on the timeshare industry. 

He is testifying about the results of a survey he conducted involving consumer 

reactions to advertising materials. That is well-within his wheelhouse. His resume 

demonstrates his sufficient “knowledge, skill, experience, training, [and] education to 

form a reliable opinion about an issue that is before this court.” Hendrix II, 609 F.3d 

at 1193. Any objections to Dr. Isaacson’s lack of expertise in the timeshare industry 

can be considered by the jury at trial to assess his credibility and the weight of his 

testimony, but it will not render his opinion inadmissible. Hendrix I, 255 F.R.D. at 

585. 

b. Reliability  

 Defendants raise several issues with the reliability of Dr. Isaacson’s report and 

opinion. To assess the validity and reliability of a survey,  

a court should consider a number of criteria, including whether: (1) the 
proper universe was examined and the representative sample was 
drawn from that universe; (2) the survey's methodology and execution 
were in accordance with generally accepted standards of objective 
procedure and statistics in the field of such surveys; (3) the questions 
were leading or suggestive; (4) the data gathered were accurately 
reported; and (5) persons conducting the survey were recognized 
experts.  
 

Medisim Ltd. v. BestMed LLC, 861 F.Supp.2d 158, 166 (S.D.N.Y. 2012). 

Defendants’ argue first that the survey is unreliable because it did not target 

the appropriate population (i.e., that the proper universe was not examined). 
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“Selection of the proper universe is one of the most important factors in assessing the 

validity of a survey and the weight that it should receive because ‘the persons 

interviewed must adequately represent the opinions which are relevant to the 

litigation.’” Smith v. Wal-Mart, 537 F. Supp. 2d 1302, 1323 (N.D. Ga. 2008) (citing 

Amstar Corp. v. Domino's Pizza, Inc., 615 F.2d 252, 264 (5th Cir. 1980)). In Lanham 

Act cases, it is typical to survey prospective consumers. See Universal City Studios, 

Inc. v. Nintendo Co., 746 F.2d 112, 118 (2d Cir. 1984) (holding that a survey 

purporting to measure “confusion” was flawed because the survey utilized an 

improper universe in that it was conducted among individuals who had already 

purchased or leased the product rather than those who were contemplating a 

purchase or lease). But, “objections to the technical validity of the survey properly go 

to the weight to be accorded to the survey rather than to its admissibility.” See 

Edmondson v. Caliente Resorts, LLC, No. 8:15-cv-2672-T-23TBM, 2017 WL 

10591833, at *11 (M.D. Fla. Aug. 31, 2017) (J. McCoun) (citing Southland Sod Farms 

v. Stover Seed Co., 108 F.3d 1134, 1143 (9th Cir. 1997) (rejecting defendants’ 

argument that the opinions offered by plaintiff's consumer survey expert should have 

been excluded because his survey was not properly focused on the relevant audience 

and used leading questions; the appellate court concluded these challenges went only 

to the weight of the survey, not its admissibility); OraLabs, Inc. v. The Kind Group, 

LLC, No. 13-cv-00170-PAB-KLM, 2015 WL 4538442, at *5 (D. Colo. Jul. 28, 2015) (in 

denying plaintiff's motion to exclude testimony from defendants’ survey expert, the 

court concluded that any perceived flaws in the expert's survey universe did not raise 
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a “deficiency that is ‘so substantial as to render the survey's conclusions 

untrustworthy’”); United States v. H & R Block, 831 F. Supp. 2d 27, 34 (D.D.C. 2011) 

(“The methodological validity of a survey is necessarily a question of degree. . . 

[T]echnical deficiencies that can be adequately explored on cross-examination 

generally go to the weight, rather than the admissibility, of the evidence, unless the 

methodological deficiencies are so sweeping or fundamental as to render the survey 

wholly unreliable and therefore inadmissible.”)). 

To counter Defendants’ argument that the wrong universe was surveyed, 

Plaintiffs’ point to a decision from the Middle District of Florida: Diamond Resorts 

Int’l, Inc. v. Aaronson, 371 F. Supp. 3d 1088 (M.D. Fla. 2019). There, the Court dealt 

with a very similar issue in the context of determining whether summary judgment 

was appropriate on Plaintiff’s Lanham Act claims. Id. at 1106–07. In his Order 

denying Defendants’ Motion for Summary Judgment, Judge Dalton explained as 

follows,  

First, Defendants argue, without support, that the relevant population 
Dr. Stewart should have surveyed is “timeshare owners who want to get 
out of their timeshares” rather than the population he defined as “adult 
consumers (age 18 years or more) in the United States who own or have 
ever owned a timeshare property.” Yet viewing of the Subject 
Advertisements and Firm Website is not limited to those who already 
want to get out of their timeshares. Rather, they appear on the 
internet—accessible by almost anyone. And, according to Dr. Stewart, 
the Subject Advertisements tell their viewers how to cancel their 
Timeshare Contracts when they may not have otherwise known they 
could or when they did not currently desire to get out of their 
timeshares. So because access to the Subject Advertisements and Firm 
Website is not limited to Defendants' suggested survey audience, the 
Court finds no reason to discredit the Stewart Survey Report based on 
the population used. 

Id. (citations omitted) (emphasis added). Judge Dalton’s reasoning is highly 
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applicable to the scenario here. Defendants wish to discredit the survey because the 

subjects who were given the survey were “respondents who currently own a timeshare 

for a vacation property or resort” (ECF No. 705-1 at 21) instead of the more-targeted 

population of timeshare owners who “wanted to exit or cancel their timeshares, 

and/or be released from their timeshare”. ECF No. 705 at 9. I adopt Judge Dalton’s 

reasoning and conclusions and find that the Third Amended Complaint (“TAC”) as 

written, does not limit the appropriate target population to only those timeshare 

owners who wanted to exit or cancel their timeshare ownership. As Plaintiffs point 

out, Gordon Newton testified during his deposition that Newton Group advertises 

“[to] all timeshare owners.” ECF No. 732-1 at 284. Thus, the survey, which targeted 

people who “currently own a timeshare” properly targeted “prospective consumers” of 

the Advertisements. Universal City Studios, 746 F.2d at 118.  

Defendants next argue that Dr. Isaacson’s report lacks the probative value 

necessary under Fed. R. Evid. 702 because the target population for the survey was 

not targeted to customers and potential customers of Newton Defendants. I disagree. 

As stated, the appropriate target population is prospective consumers of the 

Advertisements at issue. There is evidence in the record that Newton Group directed 

its advertising to “all timeshare owners.” For the reasons already stated, I find that 

the survey comports with Fed. R. Evid. 702.  

Furthermore, Plaintiffs are correct to distinguish a case relied upon by 

Defendants: Kwan Software Engineering, Inc. v. Foray Technologies, LLC. There, the 

Court excluded plaintiff’s survey expert because plaintiff failed to establish that “any 
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of the members of the survey are people who would see the alleged 

misrepresentations . . . or people who are potential purchasers of the products.” No. 

C 12-03762 SI, 2014 WL 572290, at *5 (N.D. Ca. Feb. 11, 2014). The evidence before 

the Court in Kwan showed that the allegedly false statements at issue “were made in 

responses to requests for proposals, direct emails, and displays at trade shows.” Id. 

The survey targeted “members of the law enforcement community who used photos 

at work” and plaintiff “made no attempt to show that mere photo users in the law 

enforcement community would see the [allegedly false advertising] materials. Id. 

(“Without such a showing, the Court cannot conclude that the survey examined the 

proper universe of consumers.”) (citing Eprova v. BrookStone Pharms., 920 F. Supp. 

2d 404, 418 (S.D.N.Y. 2013) (“In determining whether a challenged advertisement is 

likely to confuse or mislead customers, courts must look to the person to whom the 

advertisement is addressed.”)). The present case differs significantly from Kwan in 

that, by Newton Group’s own admission, Dr. Isaacson’s survey universe includes the 

same audience of individuals likely to receive the Advertisements.3  

c. Relevance/ Helpfulness 

Defendants argue Dr. Isaacson’s report is irrelevant because it does not 

demonstrate that the Advertisements are misleading or deceptive, and therefore does 

not address the false advertising claims brought against Defendants. I disagree and 

 
3 Furthermore, any objections to the technical validity of the survey properly go to 
the weight to be accorded to the survey rather than to its admissibility. Defendants 
are free to explore the potential deficiency on cross-examination. Edmondson, 2017 
WL 10591833, at *11. 
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find that Dr. Isaacson’s testimony “logically advances a material aspect of the 

[Plaintiffs’] case” and “fits” the disputed facts. McDowell, 392 F.3d at 1298–99. A key 

disputed fact in this case, and an element of Plaintiffs’ false advertising claim is 

whether the advertisements at issue is false or misled consumers. Logically, 

understanding what the consumers thought, felt, and believed about the 

advertisement would help the jury decide whether an advertisement is misleading. 

That fact can be demonstrated through relevant evidence like a consumer survey that 

tests consumers thoughts, feelings, and beliefs after viewing the advertisement at 

issue. Johnson & Johnson Vision Case, Inc. v. 1-800-Contacts, Inc., 299 F.3d 1242, 

1247 (11th Cir. 2002). That the advertisement was, in fact, misleading, is a fact that 

a plaintiff bringing a false advertisement claim must prove with additional evidence, 

but that determination cannot be made without information about how consumers 

perceived the advertisement. The fact that Dr. Isaacson’s survey does not prove that 

the Advertisements were false or misleading is not grounds for exclusion where the 

survey results still provide “one piece of the puzzle that plaintiffs endeavor to 

assemble before the jury” and offers insights beyond the understanding and 

experience of the average citizen. City of Tuscaloosa, 158 F.3d at 564–65 (“the 

testimony need only assist the trier of fact, through the application of scientific, 

technical or specialized expertise, to understand the evidence or determine a fact in 

issue.”). See also Rouco, 765 F.2d at 995. 

 Defendants also argue that the report is unhelpful and irrelevant as to the 

claims brought against DC Capital because it does not discuss any facts, data, or 
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results pertaining to DC Capital. Defendants are correct that the report does not 

address DC Capital specifically. However, that does not render the opinion 

inadmissible. Plaintiffs brought a claim against DC Capital for contributory false 

advertising under the Lanham Act, not direct false advertising. See generally ECF 

No. 272 (Third Amended Complaint). In order to establish a contributory false 

advertising claim, Plaintiffs must show (1) that a third party (here, DC Capital) 

directly engaged in false advertising that injured Plaintiffs, and (2) that DC Capital 

contributed to that conduct either by knowingly inducing or causing the conduct, or 

by materially participating in it. Duty Free Americas, Inc. v. Estee Lauder Companies, 

Inc., 797 F.3d 1248, 1277 (11th Cir. 2015). Plaintiffs will have their opportunity to 

prove those elements to the jury at trial. The fact that Dr. Isaacson’s report is not 

relevant to proving one of the two elements at issue for the contributory false 

advertising claim against DC Capital is not indicative of its relevance for the case as 

a whole. Defendants cite to no such caselaw to support their position and I did not 

find any in my own research. Thus, I find this argument unpersuasive.  

In sum, for the foregoing reasons, I find Dr. Isaacson’s testimony to be 

admissible. Plaintiffs have established that he is qualified to testify competently 

regarding the results obtained from the consumer survey, that the methodology by 

which he reached his conclusions is sufficiently reliable, and that his testimony will 

assist the jury.  

d. Rule 403 
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For the reasons already stated, I find Dr. Isaacson’s testimony to be highly 

relevant and helpful for the jury to hear. I do not agree with Defendants that its 

probative value is far outweighed by its potential to confuse or mislead the jury, and 

thus, it is not excludable under Fed. R. Evid. 403. 

Accordingly, Defendants’ Motion to Exclude Testimony of Dr. Bruce Isaacson 

(ECF No. 705) is DENIED.  

7. Dr. John Crotts 

Dr. Crotts is a consumer behavior and sales expert hired by the Newton 

Defendants to “render an opinion regarding Diamond Resorts’ sales training 

materials and the impact of its sales training tactics on consumer behavior.” ECF No. 

734 at 1. Dr. Crotts is a Professor of Hospitality and Tourism Management in the 

School of Business at the College of Charleston located in Charleston, South Carolina. 

Id. at 2. He holds an undergraduate degree in Sociology from Appalachian State 

University, a Master’s degree in Experiential Education from Minnesota State 

University, an Educational Specialist Degree in Adult Education/Higher Education 

Administration from Appalachian State University, and a PhD in Leisure Studies 

and Services from the University of Oregon. Id. at 3. Prior to becoming a professor at 

the College of Charleston, Dr. Crotts lectured at undergraduate and graduate 

business programs across the globe and conducted research in the areas of consumer 

behavior and sales and negotiation strategy. Id. at 2. He also currently serves as the 

North American Editor of Tourism Management and consults with multiple 

organizations. Id. at 2–3. 
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To formulate his opinion, Dr. Crotts reviewed Plaintiffs’ New Hires Sales 

Training Manual, Plaintiffs’ Quality Assurance Standard Operating Procedures, 

Plaintiffs’ Sales Materials, and the deposition transcripts of Diamond owners Horatio 

Gonzales, Jefferson Kline, and Diane Reeve. Id. at 3.  

Dr. Crotts’ report describes in detail the training Diamond’s salespeople are 

given and the sales tactics they use to sell timeshares to potential customers. In his 

“summation of opinions,” Dr. Crotts summarizes that the salespeople at Diamond are 

trained to use a 12-step sales process that involves three separate salespersons (a 

vacation counselor, a sales manager, and a Quality Assurance Manager). Id. at 25. 

His report describes how, at each level, the salespeople are pressured to meet and 

exceed sales goals, which can cause them to “lose focus on staying within ethical 

boundaries.” Id. Dr. Crotts opines that the salespeople use unethical sales tactics and 

that  

Diamond Resorts has no policy or process to monitor what is told 
customers on the sales floor. The three depositions examined clearly 
demonstrate that current customers believe they were given false or 
misleading information verbally which influenced their decisions to buy. 
In each of these cases, the decision to buy led to buyer’s remorse and the 
desire to walk away from their memberships. 
 
The amount of information shared in a single sales presentation with 
the customer is extensive to the point of information overload. The words 
used in explaining the product by design is kept limited . . ., the language 
used is vague, and how owning Diamond Resorts’ points is a greater 
value then renting the unit at the same resort not clearly reasoned . . .  
 
The testimonies of Mr. Gonzales and Mrs. Reeve in their testimonies 
make clear that in their opinion the sales process was overly fatiguing 
to the point that they agreed to buy simply to be able to leave the room.  

Id. at 26.  
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 Plaintiffs seek to exclude Dr. Crotts on the grounds that (1) his opinion is 

unreliable because it is not based on sufficient data or a reliable methodology; and (2) 

his opinion is not helpful to the jury because it is not based on any scientific, technical, 

or specialized knowledge. ECF No. 697.  

a. Reliability  

An expert's opinion must be based on scientifically valid principles, reasoning, 

and methodology that are properly applied to the facts at issue. Frazier, 387 F.3d at 

1261–62. See also Fed. R. Evid. 702 (permitting expert testimony only if “the 

testimony is based upon sufficient facts or data”). The question of whether an expert's 

testimony is reliable depends on the facts and circumstances of the particular case. 

Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 158 (1999). Accordingly, the first 

issue before the Court is whether Dr. Crotts adequately applied appropriate methods 

in this case. “If his methods demonstrate that [Dr. Crotts’] testimony is reliable, the 

second issue is whether his opinions will assist the trier of fact.” Umana-Fowler v. 

NCL (Bahamas) Ltd., 49 F. Supp. 3d 1120, 1122 (S.D. Fla. Sep. 19, 2014) (J. 

Williams). 

“The reliability analysis is guided by several factors, including: (1) whether the 

scientific technique can be or has been tested; (2) whether the theory or technique 

has been subjected to peer review or publication; (3) whether the technique has a 

known or knowable rate of error; and (4) whether the technique is generally accepted 

in the relevant community.” In re 3M Combat Arms Earplug Prod. Liab. Lit., No. 

3:19md2885, 2021 WL 2028682, at *1 (N.D. Fla. May 11, 2021) (citing Daubert, 509 
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U.S. at 593–94). A court cannot admit an expert who simply states that he used the 

“scientific method” to reach his conclusions; more is required. See Umana-Fowler, 49 

F. Supp. 3d at 1122 (citing Hughes v. Kia Motors Corp., 766 F.3d 1317 (11th Cir. 

2014)).  

However, “standards of scientific reliability, such as testability and peer 

review, do not apply to all forms of expert testimony,” and “[a] district court may 

decide that nonscientific expert testimony is reliable based upon personal knowledge 

or experience.” American General Life Ins. Co. v. Schoenthal Family, LLC, 555 F.3d 

1331, 1338 (11th Cir. 2009) (internal quotations omitted). If an expert is relying on 

experience, then, as Judge Williams explained, the expert must   

explain[] in detail how the experience and other materials consulted 
support the opinion rendered. Because the Court's “gatekeeping 
function requires more than simply taking the expert's word for it,” the 
burden is on the party offering the expert testifying based on experience 
“to explain how that experience led to the conclusion he reached, why 
that experience was a sufficient basis for the opinion, and just how that 
experience was reliably applied to the facts of the case.”  
 

Id. (citing Frazier, 387 F.3d at 1261, 1265) (internal citations omitted). See also Clena 

Investments, Inc. v. XL Specialty Ins. Co., 280 F.R.D. 653, 663 (S.D. Fla. 2012) (J. 

Rosenbaum). In Umana-Fowler, the plaintiff sought to admit the testimony of 

Randall Jaques, a hired “crowd control expert” whose testimony supported plaintiff’s 

theory that her injuries were caused by the defendant’s lack of crowd control and 

supervision. Id. at 1121. To render his opinion, Jaques used the information he 

reviewed—mostly deposition testimony of Plaintiff's family—and ‘conducted an 

analysis’ of Plaintiff's accident, but he [did] not elaborate as to how that analysis was 
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conducted, how his experience informed that analysis, and what steps he took to 

verify the results of his analysis.” Id. at 1123. Ultimately, the Court held that Jaques 

claim that he applied “reliable principles and methods learned from over 25 years of 

experience to make findings within a reasonable degree of scientific certainty” was 

not enough to satisfy the reliability prong of the Daubert analysis and his testimony 

was excluded. Id.  

Here, Dr. Crotts’ “methodology” is not necessarily scientific. His report does 

not describe a methodology per se, but instead seems to describe the method by which 

he arrived at his opinion simply as reviewing Plaintiffs’ sales training manual, 

quality assurance standard operating procedures, sales materials, and the deposition 

transcripts of three Diamond owners and applying his own knowledge and experience 

of sales tactics. ECF No. 697-1 at 3; see also ECF No. 697-2 (Dr. Crotts’ deposition 

transcript) at 97:7–99:24.4  

 
4 Q: [C]ould you please tell me everything you did to reach your opinions regarding 
Diamond’s sales training tactics specifically?  
… 
A: Reading the sales training manuals. You know, the bulk of the ones that I red, and 
multiple times, line by line.  
Q: [B]esides reading the sales – new hire sales training manual, the quality assurance 
manual, the deposition transcripts of Mr. Kilne, Mr. Gonzales and Ms. Reeve, and 
the one podium presentation PowerPoint, did you do anything else to reach your 
opinions regarding Diamond sales training tactics?  
… 
A: Nothing beyond what I’ve referenced in the footnotes. 
Q: Do you rely on a specific methodology to evaluate the sales training manual? 
A: A specific methodology? Methodology of observation . . . you know, trying to test, 
retest validity of what I’m seeing here. 
Q: Did you rely on this specific methodology to determine the impact of the sales 
tactics on consumers? 
… 
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Dr. Crotts relied on six documents and his “30-year academic career, extensive 

academic literature, and additional studies regarding the timeshare exit industry . . 

. [including] numerous industry-leading texts mentioned in the footnotes of his expert 

report.” ECF No. 734 at 3. Defendants argue that Dr. Crotts’ methodology is sound: 

he reviewed the training materials and drew opinions from them; then he reviewed 

the deposition transcripts for three Diamond owners and concluded that their 

testimony supported his opinions. In his deposition, Dr. Crotts refers to the 

depositions as a form of “qualitative information” or “qualitative research.” ECF No. 

697-2 at 99:7-8; 114:19-22. Defendants argue this application of “qualitative research 

methodology” has been found by numerous other courts to be sufficient under Rule 

702. ECF No. 734 at 8–9 (citing Wreal, 2016 WL 8793317, at *6–7; United States v. 

Torres, No. 20cr608 (DLC), 2021 WL 1947503, at *7 (S.D.N.Y. May 13, 2021); Planned 

Parenthood Southeast, Inc. v. Strange, 33 F. Supp. 3d 1381, 1393 (M.D. Ala. 2014); 

and Butler v. Home Depot, Inc., 984 F. Supp. 1257, 1261 (N.D. Cal. 1997).  

I agree with Defendants that qualitative research methods can be relied upon 

by experts to form their opinions. However, the key difference between the cases cited 

by Defendants and Dr. Crotts’ report is that in those cases, the expert’s report relied 

 
A: I looked for the words in the depositions that reflect the concern that I had in 
reading some of the documentation . . . We test validity. You know, that could be, in 
essence, a methodology . . . test validity using separate data sources.  
… 
Q: What scientific methodology, if any, did you employ in this case?  
A: Looking again for finding things that were of interest to me to see if they were 
validated in the qualitative research found – qualitative information found in the 
depositions.  
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on much more substantive qualitative research methods such as marketing and 

reception studies (Wreal, 2016 WL 8793317, at *7)5, multiple extended interviews 

analyzed using text-analysis software in order to identify patterns and themes 

(Strange, 33 F. Supp 3d at 1393), and “field case studies and qualitative research on 

diversity management” that have been “field-tested” (Butler, 984 F. Supp. at 1261). 

Dr. Crotts’ report does not offer the same robust qualitative research methods to 

support his opinions. Rather, he relies on the deposition testimony of three Diamond 

owners (not even, as Defendants admit, all six Diamond owners who were deposed in 

this case). Dr. Crotts outlined in his deposition other methods he could have used to 

evaluate Plaintiffs’ sales tactics including interviewing Diamond owners, 

interviewing Diamond sales employees, or conducting a survey. None of those were 

done, and I cannot agree with Defendants that reviewing three out of six deposition 

transcripts is sufficient “qualitative research.”6 Without more tying Dr. Crotts’ 

conclusions to a reliable methodology, I do not find that Defendants have satisfied 

the reliability prong of Daubert by demonstrating that Dr. Crotts employed 

 
5 The expert in Wreal also used a comparative analysis to compare features on the 
plaintiff’s website to those characteristics of the defendant’s website.  
 
6 I have also reviewed the cases cited by Defendants for their argument that federal 
courts “have declined to establish any statistical floor that must be exceeded when 
assessing reliability” (ECF No. 734 at 9) and agree with Plaintiffs’ reasoning as to 
why those cases are distinguishable from this case. See ECF No. 750 at 5–6. 
Furthermore, although Defendants are right that an argument as to the lack of 
substantive data relied upon by an expert typically goes to weight and not 
admissibility (as I have already addressed in this Order), the issue here is not simply 
that Dr. Crotts potentially relied on insufficient data, but that the methodology to 
which he applied that insufficient data is not sufficiently reliable.  
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scientifically valid principles, reasoning, and methodology that are properly applied 

to the facts at issue. 

b. Helpfulness  

In addition to being based on unreliable methodology, Dr. Crotts’ opinion 

doesn’t appear to be helpful to the jury. Defendants argue that Dr. Crotts’ testimony 

is helpful for the jury because it summarizes “dense and complex training manuals” 

that a lay juror with no prior experience in the timeshare sales industry will not be 

able to understand enough to glean information about Plaintiffs’ sales techniques and 

“their adverse effects on consumers.” I disagree. Having reviewed the materials 

referenced and included in Dr. Crotts’ report, I do not find that they are too complex 

for a lay juror to understand without the assistance of a “sales expert.”  

The report simply summarizes information available to the jury from 

documents and testimony of fact witnesses. Dr. Crotts’ testimony would not offer 

insight “beyond the understanding and experience of the average citizen.” Rouco, 765 

F.2d at 995. The jurors in this case will be presented with the same evidence Dr. 

Crotts relied upon to generate his report. Defense counsel can, based on that evidence, 

argue to the jury that Plaintiffs trained their salespeople to use misleading sales 

tactics that led many Diamond owners to have “buyers’ remorse,” predisposing them 

to stop making payments. The jury can weigh the evidence and determine for 

themselves, without the assistance of an expert, whether they agree with Defense 

counsel that that is what the evidence shows. Expert testimony that “offers nothing 

more than what lawyers for the parties can argue in closing arguments” generally 
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will not assist the trier of fact and should be excluded. Frazier, 387 F.3d at 1262–63. 

When the trier of fact is “entirely capable of determining” issues in the case “without 

any technical assistance from . . . experts,” expert testimony is unhelpful and must 

be excluded from the evidence. City of Tuscaloosa, 158 F.3d at 565. “Otherwise, there 

is a risk the trier of fact will give the expert testimony undue weight on account of 

his special status.” Hendrix I, 255 F.R.D. at 579 (N.D. Fla. 2009). 7 

Accordingly, Dr. Crotts will not be permitted to testify as an expert in this case 

and Plaintiffs’ Motion to Exclude the testimony of Dr. John Crotts (ECF No. 697) is 

GRANTED. 

8. John Jarosz  

Plaintiffs offer Mr. Jarosz, an economist whose specialty is IP valuation and 

monetary relief assessment, as a damages expert. ECF No. 108-1 at 2. He was 

retained to “provide expert analysis and testimony . . . related to the damages 

incurred by Plaintiffs due to Defendants’ actions that allegedly represent violations 

of the Lanham Act . . .; FDUTPA . . .; tortious interference; and/or civil conspiracy.” 

Id. at 1. Mr. Jarosz relied on multiple sources, including documents provided by both 

Plaintiffs and Defendants and interviews with some of Plaintiffs’ employees (Vice 

President of Digital Marketing, Senior Vice President of Consumer Insights, Vice 

President of Credit Strategy & Analysis, Data Scientist, etc.), as well as his 

 
7 Given that I have already found that Dr. Crotts should be excluded as a witness in 
this trial because (1) he did not articulate a reliable methodology used to reach his 
opinion, and (2) his opinion would not be helpful to the jury, I decline to address 
whether his opinion should be excluded under Fed. R. Evid. 403.  
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professional judgment and expertise to calculate “1) Defendants’ profits attributable 

to their alleged misconduct, and 2) Plaintiffs’ losses suffered a result of Defendants’ 

alleged actions.” Id. at 1, 3, 17. See also ECF No. 708-1 at 84–196 (“Tab 2”: list of all 

documents reviewed and/or relied upon by Mr. Jarosz in calculating damages). In his 

initial report dated March 22, 2021 (“Original Report”), Mr. Jarosz’s report estimates 

that, based on his calculations, Defendants’ improperly-obtained profits amount to 

approximately $3.3 million (“disgorgement profits”). Id. at 29. That figure is relevant 

to Plaintiffs’ false advertising/contributory false advertising claims (Counts II and IV 

of the Third Amended Complaint). As for damages associated with Plaintiffs’ tortious 

interference claim (Count VI), Mr. Jarosz’s report estimates that the monetary losses 

incurred by Plaintiffs are approximately $3.4 million. Id.  

In his supplemental report dated September 9, 2021 (“Supplemental Report”), 

Mr. Jarosz explains that, having received updated information regarding the number 

of points that Plaintiffs may reclaim when Diamond Owners are in default, he 

updated his damages calculation for Plaintiffs’ tortious interference claim. ECF No. 

708-2 at 1. The Supplemental Report estimates Plaintiffs’ monetary losses to be 

approximately $3.0 million. Id. at 2.  

Defendants seek to exclude Mr. Jarosz on the grounds that (1) his opinion in 

both the Original Report and Supplemental is unreliable because he did not 

independently verify the data received from Plaintiffs; (2) the Supplemental Report 

is untimely and to permit an untimely disclosure is prejudicial to Defendants; (3) the 

Supplement Report is unreliable because the “updated information” it relies upon 

Case 9:18-cv-80311-BER   Document 771   Entered on FLSD Docket 03/31/2022   Page 47 of 60



48 
 

appears to have been authored by Plaintiffs’ counsel 8; and (4) even if Mr. Jarosz  

satisfies the Rule 702 requirements, his testimony is unduly prejudicial in the context 

of Federal Rule of Evidence 403. 

a. Timeliness of Supplemental Report  

Plaintiffs argue that the Supplemental Report was timely disclosed pursuant 

to Fed. R. Civ. P. 26(e), which requires parties to supplement and correct any 

inaccuracies contained in their expert reports. Rule 26(e)(1)(A) provides that  

a party who has made a disclosure under Rule 26(a) . . . must 
supplement or correct its disclosure or response . . . in a timely manner 
if the party learns that in some material respect the disclosure or 
response is incomplete or incorrect, and if the additional or corrective 
information has not otherwise been made known to the other parties 
during the discovery process or in writing. 

Plaintiffs cite to multiple cases in which courts have found that striking an 

expert was not appropriate where the expert submitted a revised report that “did not 

advance a new theory of damages, but instead corrected [the expert’s] calculation 

under the method of calculating damages he espoused in his Initial Report.” See ECF 

No. 735 at 14–16 (quoting Lincoln Rock, LLC v. City of Tampa, No. 8:15-CV-1374-T-

30JSS, 2016 WL 6138653, at *3 (M.D. Fla. Oct. 21, 2016) (also citing to Tampa Bay 

Water v. HDR Eng'g, Inc., No. 8:08-CV-2446-T-27TBM, 2011 WL 3475548, at *5 (M.D. 

 
8 I decline to address this point because although the document may have been 
“created” by Plaintiff’s counsel, Lindy Keown, she provided a declaration explaining 
that her involvement was limited to preparing a list of the Diamond owners at issue 
by name and their corresponding identification numbers (ECF No. 735-8) and “the 
remainder of the information on the document at issue was provided by Diamond 
Resorts personnel and then provided directly to Jarosz.” ECF No. 735 at 17 n. 14. 
Furthermore, Defendants are certainly free to cross-examine Mr. Jarosz at trial about 
this fact in order to argue to the jury that the Supplemental Report should be given 
less weight because it was created and edited by one of the Plaintiffs and its counsel.  
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Fla. Aug. 9, 2011) (denying a motion to strike a supplemental expert report because 

it was “consistent with [the expert's] initial opinions” and there was no prejudice to 

the other party); Kaleta v. City of Anna Maria, No. 8:16-CV-347-T-27AAS, 2017 WL 

6261526, at *1 (M.D. Fla. Oct. 6, 2017) (denying motion to strike where “[t]he 

amendments to their experts’ report did not change the basis and reasons for their 

opinions, but rather changed specific amounts due to calculating errors”); Apple Inc. 

v. Corellium, LLC, No. 19-81160-CV, 2021 WL 2940264 (S.D. Fla. July 13, 2021) (J. 

Matthewman) (denying a motion to strike supplemental expert reports and finding 

that “the supplementation was made for the narrow purpose of correcting 

inaccuracies or adding information that was not available at the time of the initial 

reports”).  

Plaintiffs also argue that the cases relied upon by Defendants to support 

exclusion, Guevara v. NCL (Bahamas) Ltd., 920 F.3d 710 (11th Cir. 2019) and Friebel 

v. Paradise Shores of Bay County, LLC, No. 5:10-CV-120/RS-EMT, 2011 WL 2420230 

(N.D. Fla. June 13, 2011), are inapposite because in those cases, the supplemental 

report at issue was excluded because it included new opinions not raised in the 

expert’s initial report. ECF No. 735 at 16. Plaintiff argues that is not the case here, 

where Mr. Jarosz’s Supplemental Report “only updated the default damage 

calculation to incorporate a more accurate number of total Reclaimed Points and the 

specific dates of default for additional Diamond owners from additional IRS 1099-C 

forms” and in no way changes “Jarosz’s core conclusions, methodologies, or rationale.” 

Id. 
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 In its Reply, Defendants argue that the cases cited by Plaintiffs are inapposite 

because, unlike here, the supplemental reports at issue in those cases relied upon 

new information that was not available to the expert at the time of their initial report 

and/or the opposing party was on notice that a supplemental report was forthcoming. 

ECF No. 755 at 9. They argue that here, not only were they not given notice that Mr. 

Jarosz would be filing a supplemental report months after his initial report and 

deposition, but Mr. Jarosz relied on information that was available to him at the time 

of the Original Report to draft the Supplemental Report. Defendants point to Kleiman 

v. Wright, No. 18-CV-80176, 2020 WL 6729362 (S.D. Fla. Nov. 16, 2020) (J. Bloom). 

There, the plaintiff’s expert submitted a supplemental report the day after his 

deposition to provide “an explanation to an attack on his analysis that was first posed 

at his deposition” and to “disprove [a] new theory by Defendant regarding mining 

bitcoin.” Id. at 31. Judge Bloom ultimately found that the supplemental report was 

untimely, prejudicial, and excludable. Id. at 32. 

I do not find that Defendants have adequately shown how they are prejudiced 

by the Supplemental Report. A mistake in the information Mr. Jarosz relied upon to 

calculate Plaintiffs’ losses was brought to his attention by Defense counsel during his 

deposition. After realizing the error, Plaintiffs submitted updated information about 

the number of points it is able to reclaim from defaulting Diamond owners. The 

Supplemental Report then applies the exact same methodology and analysis used in 

the Original Report to calculate a new damages number for Plaintiffs. This new 

number is, in fact, lower than the original damages calculation for Plaintiffs. 
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Essentially, the Supplemental Report admits to an error in the Original Report about 

which Defendants are certainly able to question Mr. Jarosz during cross-examination, 

just as they did during the Deposition. Additionally, to further cure any perceived 

prejudice to Defendants due to the filing of the Supplemental Report just a few weeks 

before the dispositive motions deadline, I will allow Defendants to re-depose Mr. 

Jarosz regarding his Supplemental Report (at Plaintiffs’ expense) and allow 

Defendants’ rebuttal damages expert, Mr. Berwick, to submit his own supplemental 

report if he so chooses.   

In summary, Defendants have asked me to exclude the Supplemental Report 

on the grounds that it was untimely filed and prejudicial to Defendants. Although I 

do find that it was filed at a late hour, I find that it was appropriately filed pursuant 

to Plaintiffs’ ongoing duty to supplement and correct any inaccuracies contained in 

their expert reports pursuant to Fed. R. Civ. P. 26(e). Furthermore, the Supplemental 

Report does not utilize a new methodology or analysis or in any way change the basis 

and reasons for Mr. Jarosz’ opinions, but rather changes specific amounts due to 

updated information he received after filing the Original Report. Kaleta, 2017 WL 

6261526, at *1; Lincoln Rock, LLC, 2016 WL 6138653, at *3. Additionally, I find that 

Defendants have not been prejudiced by this late filing because my ruling is without 

prejudice to Defendants re-deposing Mr. Jarosz at Plaintiffs’ expense, Mr. Berwick 

submitting his own supplemental report in response to Mr. Jarosz’ Supplemental 

Report, and Defense counsel questioning Mr. Jarosz at the trial about the errors in 

his Original Report and the discrepancies between it and the Supplemental Report. 
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Thus, I find that exclusion of the Supplemental Report is not appropriate.  

b. Reliability  

Regarding Defendants arguments that the opinions contained in both the 

Original Report and Supplemental Report are unreliable because Mr. Jarosz did not 

independently verify the financial information provided by Plaintiffs, I disagree and 

find that issue goes to weight, not admissibility. Defendants argue that Mr. Jarosz’s 

opinions only relied upon “self-serving, entirely-speculative” information from 

Plaintiffs that he did “absolutely nothing to verify.” ECF No. 708 at 6–7. Plaintiffs 

argue that Mr. Jarosz reasonably relied upon ample information provided by the 

party/counsel who retained him. ECF No. 735 at 5–12. Namely, Mr. Jarosz describes 

in his report (and during his deposition) the many sources relied upon to form his 

opinions including multiple conversations and sworn declarations with pertinent 

Diamond personnel, as well as deposition statements from Diamond Resorts VPs.  

I find the information relied upon by Mr. Jarosz to be sufficient despite the 

purported lack of independent verification on his part. “Experts routinely rely on the 

work of others, a practice permitted by Fed. R. Evid. 703, so long as the facts or data 

on which they rely is of the type reasonably relied on by experts in the relevant field.” 

City of St. Petersburg v. Total Containment, Inc., No. 06-20953, 2009 WL 3335013, at 

*4 (S.D. Fla. Mar. 19, 2009). When an expert witness relies upon information 

normally used within the field of specialty, they are not tasked with confirming the 

accuracy of underlying facts. The expert “is not a private investigator hired to 

investigate the accuracy of each report or document he uses in creating his report. 
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Instead, the documents or data an expert witness utilizes must only be ‘of the type 

reasonably relied upon by experts in the particular field informing opinions or 

inferences upon the subject.’” Platypus Wear, Inc. v. Clark Modet & Co., No. 06-

200976-CIV, 2008 WL 453914, at *5 (S.D. Fla. Oct. 7, 2008) (quoting Fed. R. Evid. 

703). An expert must know “facts which enable him to express a reasonably accurate 

conclusion instead of mere conjecture or speculation.” Jones v. Otis Elevator Co., 861 

F.2d 655, 662 (11th Cir. 1998). Absolute certainty is not required. Id.  

Plaintiffs cite Companhia Energetica Potiguar v. Caterpillar Inc. to support 

their argument that a damages expert can reasonably rely on information provided 

by the hiring party to form his opinions. See ECF No. 735 at 7. There, the Court 

denied the defendant’s motion to exclude plaintiff’s expert on the grounds that he 

improperly relied on documents prepared by plaintiff and did not independently 

verify the data he was provided. No. 14-24277-CIV, 2017 WL 10775768, at *16–17 

(S.D. Fla. June 12, 2017) (J. Goodman), report and recommendation adopted, 2017 

WL 10775767 (S.D. Fla. Dec. 14, 2017). In denying the motion, Judge Goodman found 

that “[i]t is standard and accepted for damages experts to accept as correct the 

information provided by the counsel who retained them without independently 

investigating the accuracy of the information.” Id. at *17. I agree with Judge 

Goodman’s reasoning and find that it is applicable here, where Mr. Jarosz has 

supported his findings with ample evidence to sworn testimony and independent 

research (conversations with knowledgeable personnel) about the information needed 

to conduct his analysis. I do not find that Mr. Jarosz had an independent obligation 
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to verify every piece of information given to him by Plaintiffs and his failure to do so 

is better addressed on cross-examination at trial, not in a motion to exclude his 

testimony all-together. Daubert, 509 U.S. at 595. See also, Advanced Body Care 

Solutions, LLC, 615 F.3d at 1363–64 (“Advanced was free to challenge—on cross-

examination and on rebuttal—the reliability of the revenue projections and data on 

which [the expert] grounded his opinions and thus the weight the jury should ascribe 

to those opinions.”); Omni Healthcare Inc., 2016 WL 4272164, at *7; Wilspec Tech., 

Inc. v. Dunan Holding Grp. Co. Ltd., No. CIV-06-818, 2008 WL 7254328, at *1 (W.D. 

Okla. June 20, 2008) (finding expert's assumptions about planned and actual sales, 

used to project lost profits without independent verification or inquiry about 

reliability, go to weight, not admissibility); Supervalu, Inc. v. Assoc. Grocers, Inc., No. 

04-2936, 2007 WL 624342, at *3 (D. Minn. Jan. 3, 2007) (finding expert's assumption 

that plaintiff would win a contract renewal does not render lost profits opinion unduly 

speculative and that attacks to the foundation of the opinion concern weight, not 

admissibility). 

For the foregoing reasons, I find Mr. Jarosz’ testimony to be admissible. I am 

satisfied that the methodology by which he reached his conclusions is sufficiently 

reliable, that the information on which he based his opinion does not render his 

opinion inadmissible and can be adequately challenged by Defendants at trial, and 

his Supplemental Report was proper and has not imposed any prejudice on 

Defendants.  
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c. Rule 403 

For the reasons already stated, I find Mr. Jarosz’ testimony to be highly 

relevant to the issue of damages and helpful for the jury to hear. I do not agree with 

Defendants that its probative value is far outweighed by its potential to confuse or 

mislead the jury, and thus, it is not excludable under Fed. R. Evid. 403. 

Accordingly, Defendants’ Motion to Exclude Testimony of Mr. Jarosz (ECF No. 

708) is DENIED.  

9. Mr. Steven Berwick 

Defendants retained Mr. Berwick, a partner with an accounting firm who 

specializes in audit and litigation engagements, to rebut the report of Plaintiffs’ 

damages expert, Mr. Jarosz. ECF No. 698-1 at 3. A summary of Mr. Berwick’s 

conclusions are as follows:  

15. Based upon the analyses that I have performed and documentation 
I have reviewed, it is my opinion that the damages calculations included 
within the Jarosz Report are unverified, unsupported, flawed and 
therefore unreliable. 
 
16. . . . The Jarosz Report has opined that the disgorgement damages 
are approximately $3.3 million. However, Counsel has advised that they 
will be seeking an offset for the value of the reclaimed points received 
by Diamond from the Diamond Customers, and specifically asked that 
we quantify the total reclaimed points, as well as an estimated value for 
same. Diamond has reclaimed, according to information produced by Mr. 
Jarosz, 10,063,100 points from consumers included in Mr. Jarosz's 
disgorgement analysis. At the 2019 point value of $5.15, and net of Mr. 
Jarosz's unverified and unsupported 53.4% reduction for marketing 
costs, Diamond's monetary benefit from the alleged conduct giving rise 
to disgorgement is approximately $24.1 million. . . . 
 
The Jarosz Report also claims damages for tortious interference creating 
lost profits of approximately $3.4 million; however, it is my opinion that 
Mr. Jarosz's calculations are unverified, unsupported, and flawed, and 
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Mr. Jarosz does not rely upon facts and data "reasonably relied upon by 
experts;" therefore, neither the occurrence nor the extent of the 
purported lost profits is reliable. 
 
Further, putting aside the Jarosz Report's reliance on unverified, client-
supplied information and its questionability, when correcting the Jarosz 
Report for just three of its faulty assumptions - namely (i) adjusting the 
total reclaimed points for "defaulted" loans to 2,766,000, (ii) adjusting 
the point value to $5.15 for the US Collection and $7.02 for the Hawaii 
Collection, and (iii) adjusting the "organic default" probability rate to 
21.5% - the Jarosz Report's calculation of approximately $3.4 million in 
potential lost profits damages would in fact turn into a net benefit to 
Diamond of almost $375,000. 

ECF No. 698-1 at 5–6. 

Plaintiffs only challenge Mr. Berwick’s report as it relates to disgorgement 

damages. ECF No. 698 at 2.9 Plaintiffs argue Mr. Berwick’s testimony related to 

disgorgement damages should be excluded because the “value of points to be 

reclaimed in the future” by Plaintiffs is not relevant (and therefore does not assist 

the jury)—it is not a deductible expense that should be applied to calculate the profits 

Defendants received as a result of their alleged violations of the Lanham Act. See id. 

at 10 (“The value of points to Plaintiffs has no impact on the Defendants’ revenue at 

all. Therefore, Berwick’s calculation cannot be relevant to the task at hand—

calculating Defendants’ net profits to assist the jury in determining the correct 

disgorgement damages computation.”). Plaintiffs further argue that Mr. Berwick’s 

testimony as to the resale value of points should be excluded under Fed. R. Evid. 403 

because it is irrelevant and its potential to mislead and confuse the jury outweighs 

its probative value. Id. at 10–12. 

 
9 “While Plaintiffs disagree with Berwick’s opinion on Interference Damages, 
Plaintiffs do not address that issue in this Motion.” ECF No. 698 at 2.  
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Defendants argue that Mr. Berwick’s opinion is relevant and helpful to the jury 

because “the calculation is necessary to have a complete analysis (missed by Mr. 

Jarosz) of potential disgorgement damages, as disgorgement damages are rooted in 

equity, which were not created to provide an inequitable windfall to Plaintiffs.” ECF 

No. 738 at 6. Defendants cite to Eleventh Circuit case Burger King v. Mason to 

support their position that disgorgement damages are rooted in equity and courts 

must consider “other facts” affecting the equity of disgorgement. 855 F.2d 779, 783 

(11th Cir. 1988) (“all monetary awards under Section 117 are subject to the principles 

of equity, and no hard and fast rules dictate the form or quantum relief”). Plaintiffs 

point out that in this case, and in other cases cited by Defendants, the Court’s analysis 

of “equity” still focuses on the Defendants’ conduct to determine whether/how much 

disgorgement damages were appropriate for violations of the Lanham Act. ECF No. 

748 at 3–5.10 

The parties do not dispute that “in a Lanham Act claim, a prevailing plaintiff 

 
10 Plaintiffs also cite to ample caselaw from this circuit, which Defendants do not 
distinguish, to support their argument that the proper disgorgement analysis is a 
defendant’s sales or gross profits (proven by the plaintiff) minus defendant’s costs or 
expenses directly related to the activity violating the Lanham Act (proven by the 
defendant). ECF No. 698 at 8–9 (citing Pandora Jewelers 1995, Inc. v. Pandora 
Jewelry, LLC, No. 09-61490-CIV, 2011 WL2295269, at *4 (S.D. Fla. June 8, 2011); 
Nutrivida, Inc. v. Immuno Vital, Inc., 46 F. Supp. 2d 1310, 1315 (S.D. Fla. 1998); 
Tiramisu Intern. LLC v. Clever Imports LLC, 741 F. Supp. 2d 1279, 1290–91 (S.D. 
Fla. 2010); Health & Sun Research, Inc. v. Australian Gold, LLC, 8:12-CV-2319-T-33, 
2014 WL 2801257 at *7 (M.D. Fla. June 19, 2014) (“the Lanham Act does not require 
a showing of actual damages for a prevailing party to receive an infringer's profits”); 
FSC Franchise Co., LLC v.Express Corporate Apparel, LLC, No. 8:09-CV-454-T-
23TGW, 2011 WL 1226002, at *7 (M.D. Fla. Feb. 28, 2011) report and 
recommendation adopted, 2011 WL 1153840 (M.D. Fla. Mar. 29, 2011). 
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is entitled to a defendant’s profits, the costs of the action, and any damages sustained 

by plaintiff.” Neva, Inc. v. Christian Duplications Intern., Inc., 743 F. Supp. 1533, 

1552 (M.D. Fla. 1990). The key disagreement here seems to be whether in calculating 

“defendant’s profits” (or, disgorgement damages), the Court can consider evidence 

proving that the plaintiff benefited financially from the Lanham Act violation, or 

whether that evidence should be reserved only for the calculation of “damages 

sustained by plaintiff.”  

Having reviewed the caselaw cited by both parties, I agree with Plaintiffs’ 

analysis and characterization of the caselaw cited by Defendants. I find that the value 

Plaintiffs may ultimately gain from the reclaimed points is not a factor for the jury to 

consider in determining disgorgement damages and, therefore, Mr. Berwick’s 

testimony as it relates to the value of the reclaimed points as a way to offset the 

disgorgement damages calculation will not assist the jury. Relevant expert testimony 

“logically advances a material aspect of the proposing party's case” and “fits” the 

disputed facts. McDowell, 392 F.3d at 1298–99. While the value of the reclaimed 

points may certainly be relevant to Defendants’ arguments as to Plaintiffs’ claimed 

monetary losses, it has no bearing on the disgorgement profits analysis, which the 

caselaw establishes turns on the defendants’ conduct, profits, and expenses, to 

determine the equitable award necessary to compensate the plaintiff for the 

defendant’s conduct, deter future conduct, and prevent unjust enrichment. Burger 

King Corp., 855 F.2d at 781 (11th Cir. 1988) (citing Wesco Mfg., Inc. v. Tropical 

Attractions of Palm Beach, Inc., 833 F.2d 1484, 1487 (11th Cir. 1987)). 
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Although I find that this specific testimony from Mr. Berwick’s report is 

unhelpful to the jury on the issue of disgorgement damages, I decline to find that it 

should be excluded altogether under Rule 403. I find that it has some probative value 

as it relates to the calculation of Plaintiffs’ lost profits and its probative value is not 

outweighed by its potential to mislead and confuse the jury. 

Accordingly, Plaintiffs’ Motion to Exclude Certain Testimony of Mr. Berwick 

(ECF No. 698) is GRANTED in part and DENIED in part. Mr. Berwick is not 

permitted to discuss his calculation of the value of the reclaimed points as they relate 

to disgorgement damages calculation, however, he is permitted to discuss his 

calculation in response to Mr. Jarosz’ findings in his report regarding the value of the 

reclaimed points as they relate to the calculation of Plaintiffs’ lost profits.11 

 

CONCLUSION 

For the foregoing reasons, the Daubert motions in this case are adjudged as follows:  

1. Plaintiffs’ Motion to Exclude the Testimony of Ms. Jacobowitz (ECF No. 696) 

is GRANTED in part and DENIED in part.  

2. Defendants’ Motion to Exclude Opinions and Testimony of Arthur D. Burger 

(ECF No. 707) is DENIED. 

3. Defendants’ Motion to Exclude Testimony of Dr. David Carlson (ECF No.703) 

is GRANTED. 

 
11 Defendants asserted at Oral Argument that should the Court, as a matter of its 
equitable powers, be asked to mitigate a disgorgement damages award, Mr. Berwick’s 
testimony would be relevant to that determination. That issue is not appropriately 
addressed at the Daubert phase and thus will not be resolved at this time.  
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4. Defendants’ Motion to Exclude Testimony of Dr. Jamie Baldwin (ECF No. 706) 

is DENIED. 

5. Plaintiffs’ Motion to Exclude the Testimony of Mark Van Der Laan (ECF No. 

699) is DENIED. 

6. Defendants’ Motion to Exclude Testimony of Dr. Bruce Isaacson (ECF No. 705) 

is DENIED.  

7. Plaintiffs’ Motion to Exclude the Testimony of Dr. John Crotts (ECF No. 697) 

is GRANTED. 

8. Defendants’ Motion to Exclude Testimony of Mr. Jarosz (ECF No. 708) is 

DENIED.  

9. Plaintiffs’ Motion to Exclude Certain Testimony of Mr. Berwick (ECF No. 

698) is GRANTED in part and DENIED in part. 

 

DONE and ORDERED in Chambers on March 30, 2022, at West Palm Beach 

in the Southern District of Florida. 

 
 
 

      BRUCE REINHART 
    UNITED STATES MAGISTRATE JUDGE 
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