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Conservation Easements: A
Legislative Fix?
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In the past several years, both the House of Repre-
sentatives and the Senate have proposed bills1 to pro-
vide a legislative solution to the sometimes excessive
deductions claimed by taxpayers who have donated
charitable conservation easements to qualified
§501(c)(3)2 charities. Hundreds, if not thousands, of
taxpayers are being investigated by the IRS, with
many of those controversies ending up in the Tax
Court and eventually the appellate courts.3 In 2017,
the IRS declared that syndicated charitable conserva-
tion easements are tax shelters triggering various
onerous reporting requirements for taxpayers.4

The proposed legislation has not advanced on its
own, primarily due to the provision in the bills that

would apply new restrictions retroactively to ease-
ments donated in taxable years after December 23,
2016, or donations of facade easements after Decem-
ber 31, 2018. Retroactively applying tax laws is ex-
tremely punitive, and not favored among most. The
new Senate legislation to which this provision would
be attached is titled ‘‘Enhancing American Retirement
Now’’ (EARN 2).5 It was favorably voted out of the
Senate Finance Committee on June 22, 2022. The pro-
posed legislation would provide benefits to first re-
sponders, in part, and allows them to exclude certain
disability pension payments from gross income after
reaching retirement age. In adding the conservation
easement fix to this bill, the Senate’s version would
provide a mechanism to better fund the relief to first
responders and allow them to exclude the disability
income for tax years immediately after the date of en-
actment. The House bill had delayed the effective date
for first responders until 2028 due to funding issues.

Thus, assuming this reconciliation bill can be
passed through the divided House and Senate, it is
very likely that donations of conservation easements
will, at least prospectively, be subject to new limita-
tions regarding valuation and penalties. The EARN 2
legislation provides limits to the amount a taxpayer
can deduct as a charitable conservation easement con-
tribution. The legislation primarily impacts donations
of easements on property owned by a partnership or
other pass-through entity of which the taxpayer is an
investor. The general limit for the charitable deduction
is 2.5 times the adjusted basis that the taxpayer has in
his/her investment in the pass-through entity.

As indicated, the primary targets of this legislation
are those taxpayers that invested in syndicated part-
nerships that marketed conservation easements as a
method to lower an investor’s taxes. The legislation
also reasserts Congress’s expressed intent in §170(h)
to provide an incentive to taxpayers to conserve land,
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1 H.R. 4164, S. 2256, Charitable Conservation Easement Pro-
gram Integrity Act of 2021, 117th Cong. (June 24, 2021) (intro-
duced in House and Senate respectively).

2 All section references herein are to the Internal Revenue Code
of 1986, as amended (the Code), or the Treasury regulations pro-
mulgated thereunder, unless otherwise indicated.

3 Nancy O. Kuhn, Charitable Conservation Easements — IRS
and Tax Court Act to Shut Them Down, Daily Tax Rep. (July 22,
2020).

4 Notice 2017-10.

5 The corresponding legislation in the House of Representatives
is H.R. 2954, Securing a Strong Retirement Act of 2022 more
commonly referred to as ‘‘SECURE 2.0,’’ which was passed by
the House on March 29, 2022.
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wildlife, and historic buildings. By limiting applica-
tion of these restrictions to pass-through entities, i.e.,
syndicated partnerships, Congress is sending a mes-
sage that the incentives to individual taxpayers are
still in place and still available to encourage conser-
vation of property and historic facades. Moreover, the
charitable deduction is still available to those who in-
vested through syndicated partnerships, even though it
is somewhat limited.

There are exceptions in the proposed bill for prop-
erty that was purchased more than three years prior to
the date of the donation, along with an exception for
family-owned partnerships. Similarly, property owned
by individuals or C corporations would not be subject
to the limitation on deductions. Congress appears to
be balancing the continued desire to incentivize tax-
payers to donate charitable easements to preserve the
environment with a crackdown on those who wish to
exploit the tax advantages for their own personal ben-
efit.

It is notable that this legislation addresses the valu-
ation issues of conservation easements, as contrasted
with the IRS’s and Tax Court’s focus on the Proceeds
Clause6 of the Treasury regulations which is used as
the basis for denying the charitable deduction in full.7

Instead, this legislation allows and encourages conser-
vation easements while limiting the deduction to a
valuation that is within reasonable parameters of the
taxpayer’s investment. With the regulatory authority
of government agencies recently challenged by the
Supreme Court,8 pursuing a legislative remedy that is
not dependent upon an extreme interpretation of a
Treasury regulation9 is prudent for the IRS and tax-
payers alike. It is within the realm of possibility that
the current Supreme Court may continue to weaken
judicial deference to federal agencies.

In Oakbrook Land Holdings,10 the Tax Court relied
extensively on the Chevron doctrine11 and held that
Congress did not speak directly to the issue of satis-
faction of the perpetuity requirements in denying any
charitable deduction for a conservation easement.12

The Tax Court continued by explaining: ‘‘If the stat-

ute is silent, we must give deference to the interpreta-
tion embodied in the agency’s regulation unless it is
‘arbitrary, capricious, or manifestly contrary to the
statute.’ In other words we must sustain the regulation
so long as it is a ‘reasonable interpretation’ of the law
Congress enacted.’’13 The taxpayers in Oakbrook ap-
pealed the Tax Court’s decision to the Sixth Circuit
Court of Appeals.14 Again, the Sixth Circuit relied
upon Chevron and opined that ‘‘considerable weight
should be accorded to an executive department’s con-
struction of a statutory scheme it is entrusted to ad-
minister.’’15 However, the Sixth Circuit did not ana-
lyze whether or not Treasury had the authority under
§170(h) to expand the perpetuity clause so dramati-
cally to include judicial extinguishment actions. In-
stead, the Sixth Circuit opined that Congress had not
specifically addressed judicial extinguishment in the
statute, and so the second prong of Chevron was ap-
plicable, i.e., the court gave the agency deference in
its interpretation of the statute, as exemplified in the
Proceeds Regulation.

The Supreme Court’s majority opinion in West Vir-
ginia v. EPA16 chipped away at Chevron without ref-
erencing the Chevron doctrine.17 The Court instead
stated that the case was ‘‘a major questions case’’18

and then developed the ‘‘major questions doctrine’’
which is explained thoroughly in Justice Gorsuch’s
separate concurrence and excoriated in Justice Ka-
gan’s dissent. Instead of the two-step Chevron doc-
trine in which the first step is to determine whether
the statute spoke specifically about the contested is-
sue, the Supreme Court essentially held that if the
statute did not speak specifically about a topic, the
agency lacked the authority to fill-in-the-blanks of the
statute through regulatory action. The implication in
both the majority’s opinion and Justice Gorsuch’s
concurrence is that the EPA’s regulation at issue was
not about Chevron’s deference to an agency’s interpre-
tation of its own regulatory language. It was about
whether the agency had the authority in the first in-
stance to promulgate that regulation. The Court relied
upon FDA v. Brown & Williamson19 to hold that Con-
gress did not authorize the agency to issue the inter-
pretive regulation and so struck the regulation com-

6 Reg. §1.170A-14(g)(6)(ii) (Proceeds Regulation).
7 See Note 3, above.
8 West Virginia et al. v. EPA et al., 597 U.S.__, slip op. (June

30, 2022); Ala. Ass’n of Realtors v. Dept. of Health & Human
Servs.,141 S. Ct. 2485 (2021).

9 Nancy O. Kuhn, Conservation Easements: A Circuit Split on
the Validity of a Treasury Regulation, 38 Tax Mgmt. Real Est. J.
No. 4 (Apr. 20, 2022).

10 Oakbrook Land Holdings, LLC v. Commissioner, 154 T.C.
180 (2020).

11 Chevron USA, Inc. v. Nat. Res. Def. Council, Inc., 467 U.S.
837 (1984).

12 Oakbrook, 154 T.C. 180, 195-196.

13 Id. (quoting Chevron, 467 U.S. 837, 844).
14 28 F.4th 700 (6th Cir. 2022), aff’g 154 T.C. 180 (2020).
15 Id. at 718 (quoting Chevron, 467 U.S. 837, 844).
16 597 U.S. __ (June 30, 2022).
17 However, Justice Kagan references the Chevron doctrine in

her dissent. West Virginia, 597 U.S.__, slip op., 16–17 (Kagan dis-
sent).

18 West Virginia, 597 U.S.__, slip op., 20.
19 FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120,

159–161 (2000) (FDA claimed that its authority over drugs and
devices included the power to regulate, or even ban, tobacco prod-
ucts. The Supreme Court rejected that position).
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pletely. In so doing, the Court bypassed the Chevron
doctrine. If a regulation is struck down as beyond the
authority granted the agency by Congress, the Court
does not need to provide any deference to the agency
and its interpretation of the statute at issue. The Court
held that ‘‘the agency must point to clear congressio-
nal authorization for the authority it claims.’’20

As to the IRS’s interpretation of §170(h), it is not
too much of a leap of reasoning to conclude that Con-
gress did not grant the Treasury the authority to com-
pletely disallow charitable conservation easement de-
ductions for failure to use the exact language in the
Treasury regulation relating to a clause that was un-
likely to ever be enforced. The perpetuity clause and
resulting extinguishment and proceeds allocations in
the Treasury regulations are contrary to legislative in-
tent and so could easily be struck down by the Su-
preme Court, based upon the reasoning in the West
Virginia opinion. It seems even more evident that this
could be the outcome since the IRS took a position
that defies common sense and takes a draconian posi-
tion, disincentivizing conservation easements. As the
Supreme Court stated in West Virginia, ‘‘ ‘Congress
could not have intended to delegate a decision of such
economic and political significance to an agency in so
cryptic a fashion.’ ’’21 Section 170(h) states that a
charitable deduction is only allowed if the conserva-
tion purpose is protected in perpetuity.22 The Treasury
regulation at issue in the conservation easement cases
is truly a ‘‘sweeping and consequential authority’’ that
disallows, in full, the charitable deduction if the ease-
ment deed does not provide the exact language set
forth in the regulation regarding the distribution of
proceeds upon extinguishment of the perpetual ease-
ment. The impact is that the charity is automatically
granted the value of any post-donation improvements
in the property, to the detriment of the owner of the
underlying property and any lien-holders. This regu-
latory language, as interpreted by the IRS, ‘‘. . .will
likely deny any charitable deduction to hundreds or
thousands of taxpayers who donated the conservation
easements that protect perhaps millions of acres.’’23

That result is contrary to the renewed congressional
intent expressed in EARN 2 to incentivize taxpayers
to conserve land and historic facades.

A Motion for Reconsideration for a rehearing en
banc in Oakbrook was denied by the Sixth Circuit on
July 6, 2022.24 It remains to be seen whether the Oak-
brook taxpayers file a writ of certiorari to the Su-

preme Court. It seems fairly certain that the taxpayers
will attempt to get the Supreme Court to hear this
case, in reliance on the Court’s recent decisions strik-
ing down agency regulations.

In the Eleventh Circuit, the taxpayers fared better in
Hewitt v. Commissioner.25 Perhaps fearing an adverse
outcome, the U.S. Solicitor General declined to ap-
peal the Eleventh Circuit’s decision striking down the
Proceeds Regulation. The Eleventh Circuit held that
the Proceeds Regulation was not in compliance with
the Administrative Procedures Act. If the government
had taken the case forward, it could have set up the
issues exemplified by the split between the Sixth Cir-
cuit and the Eleventh Circuit on this very issue. Still,
it is very possible this Supreme Court would grant
certiorari to Oakbrook Land Holdings to continue its
quest to take regulatory authority away from federal
agencies.

Further highlighting Congress’s intent to encourage
conservation easements, the proposed legislation in-
cludes a corrective procedure for those taxpayers who
are not investors in a syndicated partnership, and for
those whose cases have not already progressed either
through litigation or through a final determination in
an IRS administrative proceeding. Taxpayers who uti-
lized the relatively standard language (now weap-
onized by the IRS) regarding the distribution of pro-
ceeds in the unlikely event of an extinguishment of
the easement, would be allowed a 90-day period to
amend their easement deeds after Treasury provides
safe harbor language, as directed by Congress. The
donor may amend the easement deed to substitute the
safe harbor language for the corresponding language
in the original deed. The easement’s amendment, once
properly signed and recorded, would be effective ret-
roactively to the recording date of the original deed.
This legislative fix for conservation easements may
help mitigate the issue going forward, but hundreds of
cases still remain to be resolved by the IRS, the Tax
Court, and appellate courts. Those taxpayers would
not be eligible for this more lenient curing process.

The proposed legislation of EARN 2 is further evi-
dence that Congress did not intend for charitable con-
servation easements to be disallowed in their entirety,
even in the event of syndicated partnerships and ex-
cessive valuations. Congress, instead, is allowing the
easements to continue in a tax-favored status but lim-
iting the deductions to 2.5 times adjusted basis. This
legislative fix is much more generous than the posi-
tion of the IRS and most courts, and will save thou-

20 West Virginia, 597 U.S.__, slip op., 4 (citation omitted).
21 Id. at 25–26 (citing Brown v. Williamson, 529 U.S. 120, 160).
22 §170(h)(2)(C), §170(h)(5)(A).
23 Oakbrook Land Holdings, 154 T.C. 180, 230 (Holmes dis-

sent).
24 Oakbrook Land Holdings, No. 20-2117 (6th Cir.) (Order de-

nying Motion for Reconsideration).
25 Hewitt v. Commissioner, 21 F.4th 1336 (11th Cir. 2021),

rev’g T.C. Memo 2020-89; See Nancy O. Kuhn, A Rare Victory
for Taxpayers in the Fight for Conservation Easements, 38 Tax.
Mgmt. Real Est. J. No. 1 (Jan. 19, 2021).
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sands of acres of land, species of birds and animals,
as well as historic building facades. Let’s hope our di-
vided Congress unites to provide first responders with

tax relief, as funded by statutorily limiting charitable
conservation easements through passage of EARN 2.
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